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Code of Federal Regulations
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(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

[0 Phone: toll-free: 1-888-293-6498
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

RIN 0563-AB03

Common Crop Insurance Regulations;
Pear Crop Insurance Provisions;
Correction

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulation which
was published Thursday, November 7,
1996 (61 FR 57578-57583). The
regulation pertains to the insurance of
Pear.

EFFECTIVE DATE: January 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Louise Narber, Program Analyst,
Research and Development Division,
Product Development Branch, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Background

The final regulation that is the subject
of this correction was intended to
provide policy changes to better meet
the needs of the insured and to combine
the Pear Endorsement with the Common
Crop Insurance Policy for ease of use
and consistency of terms.

Need for Correction

As published, the final regulations
contained an error which may prove to
be misleading and is need of
clarification.

Correction of Publication

Accordingly, the publication on
November 7, 1996, of the final

regulation at 61 FR 57578-57583 is
corrected as follows:

PART 457—[CORRECTED]

8457.111 [Corrected]

On page 57583, in the second column,
in §457.111, section 13 paragraph
(b)(i)(ii) should be 1 and 2.

Signed in Washington, DC, on January 10,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-1017 Filed 1-14-97; 8:45 am]
BILLING CODE 3410-FA-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-145-AD; Amendment
39-9881; AD 97-01-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100 and —200 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
100 and —200 series airplanes, that
requires replacing the aileron (lateral)
control transfer mechanism with a new
modified mechanism, or reworking the
existing mechanism. This amendment is
prompted by a review of the design of
the flight control systems on Model 737
series airplanes. The actions specified
by this AD are intended to prevent
unexpected, significant control wheel
forces and reduced travel of a control
wheel due to mechanical interference
within the lateral control system
transfer mechanism during a jam
override condition.
DATES: Effective February 19, 1997.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
19, 1997.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane

Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Don
Kurle, Senior Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Transport Airplane Directorate,
SeattleAircraft Certification Office, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2798;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737-100 and —200 series
airplanes was published in the Federal
Register on August 28, 1996 (61 FR
44230). That action proposed to require
replacing the aileron (lateral) control
transfer mechanism with a new
modified mechanism, or reworking the
existing mechanism.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Request for Risk Benefit Analysis

One commenter believes that the FAA
should perform a risk benefit analysis
before proceeding with the proposed
AD. This commenter does not disagree
with the requirements of the proposal;
however, the commenter suggests that
the proposed compliance time of 18
months could overburden competent
machine facilities and lead to
undesirable workmanship, which would
subject the airlines and the flying public
to unnecessary risk.

The FAA does not concur with the
commenter’s request. The commenter
did not submit analyses or data to
substantiate its claim that competent
machine facilities would be
overburdened by the requirements of
this AD. The FAA has considered the
costs of complying with this AD, and
does not consider those costs to be
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excessive to correct the unsafe
condition.

Request To Revise Statement of
Findings of Critical Design Review
Team

One commenter requests the second
paragraph of the Discussion section that
appeared in the preamble to the
proposed rule be revised to accurately
reflect the findings of the Critical Design
Review (CDR) team. The commenter
asks that the FAA delete the one
sentence in that paragraph, which read:
“The recommendations of the team
include various changes to the design of
the flight control systems of these
airplanes, as well as correction of
certain design deficiencies.” The
commenter suggests that the following
sentences should be added: “The team
did not find any design issues that
could lead to a definite cause of the
accidents that gave rise to this effort.
The recommendations of the team
include various changes to the design of
the flight control systems of these
airplanes, as well as incorporation of
certain design improvements in order to
enhance its already acceptable level of
safety.”

The FAA does not find that a revision
to this final rule in the manner
suggested by the commenter is
necessary, since the Discussion section
of a proposed rule does not reappear in
a final rule. The FAA acknowledges that
the CDR team did not find any design
issue that could lead to a definite cause
of the accidents that gave rise to this
effort. However, as a result of having
conducted the CDR of the flight control
systems on Boeing Model 737 series
airplanes, the team indicated that there
are a number of recommendations that
should be addressed by the FAA as may
be appropriate to any particular (or all)
model(s) of the Model 737.

Request To Revise Service Bulletin
Citation

One commenter requests that the FAA
change the service bulletin citation from
“Boeing Service Bulletin 27-1033"" to
“Boeing Service Bulletin 737-27-1033.”
The commenter considers this to be
clearer.

The FAA acknowledges that some
clarification is necessary. The title that
actually appears on the service bulletin
document itself is “Boeing Service
Bulletin 27-1033;” therefore, the FAA
disagrees with the commenter’s specific
suggestion. However, to avoid any
confusion on the part of operators, the
FAA has revised the final rule to refer
to the service bulletin as ““Boeing 737
Service Bulletin 27-1033.”

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 236 Model
737-100 and —200 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 157 airplanes of
U.S. registry will be affected by this AD.

For operators that elect to accomplish
the replacement, it will take
approximately 20 work hours per
airplane to accomplish it, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$15,343 per airplane. Based on these
figures, the cost impact of the
replacement on U.S. operators is
estimated to be $16,543 per airplane.

For operators that elect to accomplish
the rework by using new components, it
will take approximately 40 work hours
to accomplish it, at an average labor rate
of $60 per work hour. Required parts
will cost approximately $6,500. Based
on these figures, the cost impact of the
rework (by using new components) on
U.S. operators is estimated to be $8,900
per airplane.

For operators that elect to accomplish
the rework by machine shop rework of
the components, it will take
approximately 70 work hours to
accomplish it, at an average labor rate of
$60 per work hour. Required parts will
cost approximately $1,450. Based on
these figures, the cost impact of the
rework (by machine shop rework of the
components) on U.S. operators is
estimated to be $5,650 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-01-10 Boeing: Amendment 39-9881.
Docket 96—NM-145—-AD.

Applicability: Model 737-100 and —200
series airplanes; as listed in Boeing 737
Service Bulletin 27-1033, dated February 13,
1970; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an unexpected, significant
control upset due to mechanical interference
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within the lateral control system transfer
mechanism, which could result in reduced
travel of a control wheel and above normal
control wheel forces during a jam override,
accomplish the following:

(a) Within 18 months after the effective
date of this AD: Accomplish the
requirements of either paragraph (a)(1) or
(@)(2) of this AD, in accordance with Boeing
737 Service Bulletin 27-1033, dated February
13, 1970.

(1) Replace the aileron control transfer
mechanism, part number (P/N)

65-54200—4 or -5, with a new modified
mechanism in accordance with Procedure Il
of the Accomplishment Instructions of the
service bulletin.

(b) As of the effective date of this AD, no
person shall install an aileron control transfer
mechanism having P/N 65-54200-4 or -5
unless it has been reworked in accordance
with the requirements of paragraph (a)(2) of
this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The replacement and rework shall be
done in accordance with Boeing 737 Service
Bulletin 27-1033, dated February 13, 1970.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

1(f) This amendment becomes effective on
February 19, 1997.

Issued in Renton, Washington, on January
3,1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-537 Filed 1-14-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM-166—AD; Amendment
39-9880; AD 97-01-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A321 series airplanes. This action
requires repetitive inspections to detect
cracking and delamination of the doors
that contain the left and right emergency
evacuation slides located at certain
emergency exits; and repair or
replacement, if necessary. This action
also requires the accomplishment of a
modification that serves as terminating
action for the repetitive inspections.
This amendment is prompted by a
report indicating that a slide aboard an
airplane deployed during flight and
consequently separated from the
airplane. The actions specified in this
AD are intended to prevent the loss of
these slides during flight, which could
make certain exits unusable in the event
of an emergency, and also damage the
empennage.

DATES: Effective January 30, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 30,
1997.

Comments for inclusion in the Rules
Docket must be received on or before
March 17, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No.96—-NM—
166—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Charles Huber, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,

Washington 98055-4056; telephone
(206) 227-25809; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: The
Direction Générale de I’ Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on certain Airbus Model A321
series airplanes. The DGAC advises that
one operator of Model A321 series
airplanes reported the loss of an
emergency slide during flight. The
airplane was climbing through flight
level (FL) 200 when a loud noise was
heard; it was caused by an escape slide,
located at the right Number 2 emergency
exit, unfolding and floating in the
airstream. After approximately five
minutes, the slide was torn off the
airplane and lost on ground.

Visual inspection of the slide inflation
system’s bottle valve gauge revealed that
the bottle had not discharged, thereby
confirming that the slide inflation
system had not been activated
inadvertently. Further investigation
revealed that the slide enclosure door
(referred to commonly as the “blow out
door’’) had been forced open, evidenced
by the retained floating pin receptacles
of the pneumatic ball locks (which are
installed as a back-up device in the
event that the pneumatic release fails).

A subsequent inspection of other
Model A321 series airplanes in the
affected operator’s fleet revealed:

1. a blow out door that was damaged
on the inside;

2. snap buttons on slide packs that
were open; and

3. lacing cord on slide pack covers
that was loosened.

These findings established that the
loss of the slide during flight was the
result of either excessive internal
pressure on the blow out door, or
excessive pressure to the outside of this
door due to an incorrectly adjusted
boarding ramp or gangway. (The exit
had been used to board passengers.)

Deployment and separation of an
emergency evacuation slides at
emergency exits Number 2 or 3 during
flight could make these exits unusable
in the event of an emergency, and also
could cause damage to the empennage.

Explanation of Relevant Service
Information

Airbus has issued All Operator Telex
(AOT) 25-11, dated January 4, 1996,
and Revision 01, dated January 8, 1996.
These documents describe procedures
for conducting repetitive detailed visual
and coin tap inspections to detect
cracking and delamination of the left
and right blow out doors at emergency
exits Number 2 and 3.They also describe
procedures for necessary repairs if
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either of these discrepancies are
detected during an inspection. If
cracking or delamination exceeds
certain limits, the AOT’s recommend
replacement of the affected slide
container with a serviceable container
prior to further flight.

The DGAC classified the AOT’s as
mandatory and issued French
airworthiness directive (C/N) 96-054—
078(B), dated March 13, 1996, in order
to assure the continued airworthiness of
these airplanes in France.

Additionally, Airbus has issued
Service Bulletin A320-25-1167, dated
June 24, 1996, which describes a
modification of the evacuation system at
doors 2 and 3. (This service bulletin
references Air Cruisers Service Bulletin
S.B. 005-25-04, dated May 24, 1996, for
additional procedural information.)
Among other things, the modification
entails:

1. arevised packing procedure;

2. relocating snaps on the lacing
cover;

3. installing longer lanyard straps; and

4. replacing the frangible washers in
the blow-out door with solid ring
retainers.

This modification will preclude the
types of problems associated with the
slide system that were previously
experienced. The DGAC has classified
this service bulletin as “recommended.”

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent loss of an evacuation slide
during flight. This AD requires
repetitive visual and coin tap
inspections to detect cracking and
delamination of the blow out doors at
emergency exits Number 2 and 3; and
repair or replacement, as necessary.
These actions are required to be

accomplished in accordance with either
of the Airbus AOT’s described
previously.

This AD also requires the
accomplishment of the modification of
the escape slide system in accordance
with Airbus Service Bulletin A320-25—
1167. This modification constitutes
terminating action for the required
repetitive inspections.

Differences Between the FAA’s Action
and the DGAC's Action

Operators should note that this AD
requires the modification of the escape
slide system as terminating action for
the inspections; whereas, the parallel
French CN 96—054—-078(B) does not
require it. The adequacy of inspections
needed to maintain the safety of the
transport airplane fleet, coupled with a
better understanding of the human
factors associated with numerous
repetitive inspections, has caused the
FAA to place less emphasis on
repetitive inspections and more
emphasis on design improvements and
material replacement. Thus, the FAA
has decided to require, whenever
practicable, modifications necessary to
remove the source of the problem
addressed. The modification
requirement of this AD is in consonance
with that decision.

Cost Impact

None of the Airbus Model A321 series
airplanes affected by this action are on
the U.S. Register. All airplanes included
in the applicability of this rule currently
are operated by non-U.S. operators
under foreign registry; therefore, they
are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure that the
unsafe condition is addressed in the
event that any of these subject airplanes
are imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 2 work hours to
accomplish the required inspections, at
an average labor charge of $60 per work
hour. Based on these figures, the cost
impact of the inspection requirements of
this AD would be $120 per airplane per
inspection.

Accomplishment of the required
terminating modification would take
approximately 5 work hours, at an
average labor charge of $60 per work
hour. Required parts cost would be
provided at no charge to operators by
the manufacturer of the slide system
(Air Cruisers Company). Based on these
figures, the cost impact of the

modification requirements of this AD
would be $300 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES.

All communications received on or
before the closing date for comments
will be considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—NM-166—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
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it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-01-09 Airbus: Amendment 39-9880.
Docket 96—-NM-166—AD.

Applicability: Model A321 series airplanes;
as listed in Airbus Industrie All Operator
Telex (AOT) 25-11, Revision 01, dated
January 8, 1996, and Airbus Service Bulletin
A320-25-1167, dated June 24, 1996; on
which Airbus Modification 25369 has not
been installed; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the loss of the left and right
emergency evacuation slides at emergency
exits Number 2 and 3 during flight, which
could make these exits unusable in the event
of an emergency and also could cause
damage to the empennage, accomplish the
following:

(a) Within 500 hours time-in-service after
the effective date of this AD, conduct a
detailed visual inspection to detect cracking,
and a coin tap inspection to detect
delamination, of the left and right enclosure
doors of the containers in which the
emergency evacuation slides are packed (‘“‘the
blow out doors’’) at emergency exits Number
2 and 3, in accordance with Airbus Industrie
All Operator Telex (AOT) 25-11, dated
January 4, 1996; or Revision 01, dated
January 8, 1996.

(1) If no crack or delamination is detected,
or if any crack or delamination is detected
and it does not exceed 3 inches (75 mm) in
length: Repeat the inspections thereafter at
intervals not to exceed 18 months.

(2) If any crack or delamination is detected,
and it is greater than 3 inches (75 mm) in
length, but not greater than 10 inches (250
mm) in length: Prior to further flight, repair
the door in accordance with the AOT.

(3) If any crack or delamination is detected,
and it is greater than 10 inches (250 mm) in
length: Prior to further flight, replace the
door in accordance with the AOT.

(b) Within 36 months after the effective
date of this AD, modify the escape slide
system in accordance with Airbus Service
Bulletin A320-25-1167, dated June 24, 1996.
Accomplishment of this modification
constitutes terminating action for the
repetitive inspections required by paragraph
(a) of this AD.

Note 2: Airbus Service Bulletin A320-25-
1167 references Air Cruisers Service Bulletin
S.B. 005-25-04, dated May 24, 1996, for
additional procedural information.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The inspections and repair shall be
done in accordance with Airbus Industrie All
Operator Telex 25-11, dated January 4, 1996;
or Airbus Industrie All Operator Telex 25-11,
Revision 01, dated January 8, 1996. The
modification shall be done in accordance

with Airbus Service Bulletin A320-25-1167,
dated June 24, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
January 30, 1997.

Issued in Renton, Washington, on January
3,1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-538 Filed 1-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 175 and 178
[Docket No. 91F-0356]

Indirect Food Additives: Adhesives
and Components of Coatings;
Adjuvants, Production Aids, and
Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2,2'-ethylidenebis(4,6-di-
tert-butylphenyl)fluorophosphonite as
an antioxidant in adhesives and in the
preparation of polymers intended for
contact with food. This action responds
to a petition filed by Ethyl Corp.

DATES: Effective January 15, 1997;
written objections and requests for a
hearing by February 14, 1997.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Daniel N. Harrison, Center for Food
Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3084.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
September 30, 1991 (56 FR 49484), FDA
announced that a food additive petition
(FAP 1B4281) had been filed on behalf
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of Ethyl Corp., c/o 1150 17th St. NW.,
Washington, DC 20036. The petition
proposed to amend the food additive
regulations in § 175.105 Adhesives (21
CFR 175.105) and §178.2010
Antioxidants and/or stabilizers for
polymers (21 CFR 178.2010) to provide
for the safe use of 2,2'-ethylidenebis(4,6-
di-tert-butylphenyl)fluorophosphonite
as an antioxidant in adhesives and in
the preparation of polymers intended
for contact with food.

Subsequent to the filing of the
petition, Ethyl Corp. was reorganized to
form Albemarle Corp., an independent
corporation. As a result of this
reorganization, FDA was informed that
Albemarle Corp. (c/o Lowell Harmison,
Gallery House, 2022 R St. NW.,
Washington, DC 20009) is now the
petitioner of record for this food
additive petition.

In FDA’s evaluation of the safety of
2,2'-ethylidenebis(4,6-di-tert-
butylphenyl)fluorophosphonite (CAS
Reg. No. 118337-09-0), the agency
reviewed the safety of the additive,
including impurities that might be
present in the additive. Although the
additive itself has not been shown to
cause cancer, it may contain minute
amounts of methylene chloride, which
is a carcinogenic impurity resulting
from the manufacture of the additive.
Residual amounts of reactants and
manufacturing aids, such as methylene
chloride, are commonly found as
contaminants in chemical products,
including food additives.

I. Determination of Safety

Under the so-called “‘general safety
clause” of the Federal Food, Drug, and
Cosmetic Act (the act) (21 U.S.C.
348(c)(3)(A)), a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. FDA'’s food additive
regulations (21 CFR 170.3(i)) define safe
as ‘‘a reasonable certainty in the minds
of competent scientists that the
substance is not harmful under the
intended conditions of use.”

The food additives anticancer, or
Delaney clause of the act (21 U.S.C.
348(c)(3)(A)) provides that no food
additive shall be deemed safe if it is
found to induce cancer when ingested
by man or animal. Importantly,
however, the Delaney clause applies to
the additive itself and not to the
impurities in the additive. That is,
where an additive itself has not been
shown to cause cancer, but contains a
carcinogenic impurity, the additive is
properly evaluated under the general
safety clause using risk assessment
procedures to determine whether there

is a reasonable certainty that no harm
will result from the proposed use of the
additive, Scott v. FDA, 728 F.2d 322
(6th Cir. 1984).

11. Safety of the Petitioned Use of the
Additive

FDA estimates that the petitioned
uses of the additive, 2,2'-
ethylidenebis(4,6-di-tert-
butylphenyl)fluorophosphonite will
result in exposure to the additive of no
greater than 0.70 parts per million in the
daily diet (3 kilograms) which
corresponds to an estimated daily intake
of no greater than 2.1 milligrams per
person per day (mg/person/day) (Ref. 1).

FDA does not ordinarily consider
chronic toxicological studies to be
necessary to determine the safety of an
additive whose use will result in such
low exposure levels (Ref. 2), and the
agency has not required such testing
here. However, the agency has reviewed
the available toxicological studies.
Based on its review of these studies and
the low level of exposure to the
additive, the agency concludes that
there is an adequate margin of safety for
the proposed use of the additive.

FDA has evaluated the safety of this
additive under the general safety clause,
considering all available data and using
risk assessment procedures to estimate
the upper-bound limit of lifetime
human risk presented by the
carcinogenic chemical, methylene
chloride, that may be present as an
impurity in the additive. This risk
evaluation of methylene chloride has
two aspects: (1) Assessment of the
worst-case exposure to this impurity
from the proposed use of the additive,
and (2) extrapolation of the risk
observed in the animal bioassays to the
condition of worst-case exposure to
humans.

A. Methylene Chloride

FDA has estimated the hypothetical
worst-case exposure to methylene
chloride from the petitioned uses of the
additive to be no greater than 0.9
microgram (ug)/person/day (Ref. 3). The
agency used data from the National
Toxicology Program report (Ref. 4) of an
inhalation bioassay on methylene
chloride to estimate the upper-bound
limit of lifetime human risk from
exposure to this chemical resulting from
the proposed use of the petitioned
additive. The results of the bioassay
demonstrated that methylene chloride
was carcinogenic for mice under the
conditions of the study. The test
material induced benign and malignant
neoplasms in both the liver and lung of
both sexes.

The agency also evaluated data from
a second study in mice of the same
strain as used in the inhalation study. In
this study, in which methylene chloride
was administered in the drinking water
of the mice (Ref. 5), there was no
significant increase in the incidence of
neoplasms at any site examined.
However, assuming that methylene
chloride would induce neoplasia at a
dose just above the highest level tested
in the drinking water study, a maximum
potency can be estimated. This estimate
is approximately the same as the
potency calculated from the data of the
inhalation study, providing confidence
that using the inhalation study for
upper-bound risk assessment is not
likely to underestimate any potential
risk due to ingested methylene chloride
(Ref. 6).

Based on the estimated worst-case
exposure of 0.9 pg/person/day, FDA
estimates that the upper-bound limit of
lifetime human risk from the uses of this
additive is 6.6 x 109, or 6.6 in 1 billion
(Ref. 7). Because of numerous
conservative assumptions used in
calculating the exposure estimate, the
actual lifetime-averaged individual
exposure to methylene chloride is likely
to be substantially less than the worse-
case exposure, and therefore even the
upper-bound limit of lifetime human
risk would be less. Thus, the agency
concludes that there is a reasonable
certainty that no harm from exposure to
methylene chloride would result from
the proposed use of the additive.

B. Need for Specifications

The agency has also considered
whether specifications are necessary to
control the amount of methylene
chloride present as an impurity in the
additive. The agency finds that
specifications are not necessary for the
following reasons: (1) Because of the
low levels at which methylene chloride
may be expected to remain as an
impurity, the agency would not expect
this impurity to become a component of
food at other than extremely low levels;
and (2) the upper-bound limit of
lifetime human risk from exposure to
methylene chloride, even under worst-
case assumptions, is very low (less than
7 in 1 billion).

I11. Conclusion

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive as an antioxidant used in
adhesives and in the preparation of
polymers intended for contact with food
is safe, and that the additive will
achieve its intended technical effect.
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Therefore, the agency concludes that the
regulations in 88 175.105 and 178.2010
should be amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

IV. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

V. Objections

Any person who will be adversely
affected by this regulation may at any
time on or before February 14, 1997, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made

Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each humbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

V1. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum from R. M. Jenkins,
Chemistry Review Branch, to D. Harrison,
Indirect Additives Branch, dated July 23,
1992.

2. Kokoski, C. J., “Regulatory Food
Additive Toxicology,” in Chemical Safety
Regulation and Compliance, edited by F.
Hombuger, J. K. Marquis, and S. Karger, New
York, NY, pp. 24-33, 1985.

3. Memorandum from R. M. Jenkins,
Chemistry Review Branch, to D. Harrison,
Indirect Additives Branch, dated March 22,
1993.

4. “Toxicology and Carcinogenesis Studies
of Dichloromethane (Methylene Chloride)

5. Memorandum from C. S. Lin, Food
Additives Evaluation Branch, to R.
Lorentzen, Executive Secretary, Cancer
Assessment Committee, dated August 21,
1985.

6. Memorandum from the Quantitative
Risk Assessment Committee to W. G. Hamm,
Director, Office of Toxicology, dated
November 15, 1985.

7. Memorandum from D. N. Harrison,
Indirect Additives Branch, to S. H. Henry,
Quantitative Risk Assessment Committee,
dated November 8, 1993.

List of Subjects
21 CFR Part 175

Adhesives, Food additives, Food
packaging.

21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 175
and 178 are amended as follows:

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES AND
COMPONENTS OF COATINGS

1. The authority citation for 21 CFR
part 175 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e).

2. Section 175.105 is amended in the
table in paragraph (c)(5) by
alphabetically adding a new entry under
the headings ““Substances’ and
“Limitations” to read as follows:

§175.105 Adhesives.

o (CAS Reg. No. 75-09-2) in F344/N Rats and * * * * *
and the grounds for the objection. Each  BeC3F1 Mice (Inhalation Studies),” NTP . .
numbered objection on which a hearing  Technical Report 306, National Institutes of (©
is requested shall specifically so state. Health, Publication No. 86-2562, 1986. B)* * *
Substances Limitations

2,2'-Ethylidenebis(4,6-di-tert-butylphenyl)fluorophosphonite (CAS Reg. No. 118337-09-

0).

*

* *

For use as an antioxidant and/or stabilizer only.

* *

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

3. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379¢).

4. Section 178.2010 is amended in the
table in paragraph (b) by alphabetically
adding a new entry under the headings

“Substances” and ‘““Limitations’ to read
as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.

* * * *
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Substances Limitations
* * * * * *
2,2'-Ethylidenebis(4,6-di-tert- For use only:
butylphenyl)fluorophosphonite  (CAS Reg. 1. As provided in §175.105 of this chapter.
118337-09-0). 2. In all polymers used in contact with food of types I, Il, IV-B, VI-A, VI-B, VII-B, and

VIII, under conditions of use B through H described in Tables 1 and 2 of §176.170(c)
of this chapter at levels not to exceed 0.25 percent by weight of polymers.

3. In polypropylene complying with §177.1520(c) of this chapter, item 1.1, in contact with
food of types Ill, IV-A, V, VII-A, and IX, under:

(a) Conditions of use B through H described in Tables 1 and 2 of §176.170(c) of this
chapter at levels not to exceed 0.25 percent by weight of the polymer; or

(b) Condition of use A, limited to levels not to exceed 0.1 percent by weight of the poly-
mer; provided that the food-contact surface has an average thickness not exceeding
375 micrometers (0.015 inch).

4. In olefin copolymers complying with §177.1520(c) of this chapter, items 3.1a or 3.2a,
and containing not less than 85 percent by weight of polymer units derived from pro-
pylene, in contact with food of types Ill, IV-A, V, VII-A, and IX, and under:

(a) Conditions of use C through G, described in Tables 1 and 2 of §176.170(c) of this
chapter, limited to levels no greater than 0.2 percent by weight of the copolymers; or
(b) Conditions of use A, B, and H, limited to levels no greater than 0.1 percent by weight
of the olefin copolymers; provided that the food-contact surface has an average thick-

ness not exceeding 375 micrometers (0.015 inch).

5. In olefin polymers complying with §177.1520(c) of this chapter, items 1.2 or 1.3 in
contact with food of types Ill, IV-A, V, VII-A, and IX, under conditions of use A
through H, described in Tables 1 and 2 of §176.170(c) of this chapter at levels not to
exceed 0.1 percent by weight of the polymers; provided that the food-contact surface
has an average thickness not exceeding 375 micrometers (0.015 inch).

6. In polyethylene complying with §177.1520(c) of this chapter, items 2.1 or 2.2, having
a density of not less than 0.94, in contact with food of types Ill, IV-A, V, VII-A, and IX,
and under:

(a) Conditions of use B through H, described in Tables 1 and 2 of §176.170(c) of this
chapter limited to levels not to exceed 0.2 percent by weight of the polymers; or

(b) Condition of use A, described in Tables 1 and 2 of §176.170(c) of this chapter, lim-
ited to levels not to exceed 0.1 percent by weight of the polymer; provided that the
food-contact surface has an average thickness not exceeding 125 micrometers (0.005
inch).

7. In olefin copolymers complying with §177.1520(c) of this chapter, items 3.1a, 3.1b,
3.2a, or 3.2b, containing not less than 85 percent by weight of polymer units derived
from ethylene and having a density of not less than 0.94, in contact with food of types
I, IV=A, V, VII-A, and IX, and under:

(a) Conditions of use C through G, described in Tables 1 and 2 of §176.170(c) of this
chapter limited to levels not to exceed 0.2 percent by weight of the copolymers; or

(b) Conditions of use A, B, and H, limited to levels not to exceed 0.1 percent by weight
of the copolymers; provided that the food-contact surface has an average thickness
not exceeding 125 micrometers (0.005 inch).

8. In olefin polymers complying with § 177.1520(c) of this chapter, items 3.1a, 3.1b, 3.2a,
or 3.2b containing not less than 85 percent by weight of polymer units derived from
ethylene, in contact with food of types Ill, IV-A, V, VII-A, and IX, under conditions of
use A through H, as described in Tables 1 and 2 of §176.170(c) of this chapter at lev-
els not to exceed 0.1 percent by weight of the copolymer; provided that the food-con-
tact surface has an average thickness not exceeding 75 micrometers (0.003 inch).

9. In polyethylene phthalate polymers complying with §177.1630 of this chapter in con-
tact with food of types Ill, IV-A, V, VI-C, VII-A, and IX, and under:

(a) Conditions of use B through H, described in Tables 1 and 2 of §176.170(c) of this
chapter, limited to levels not to exceed 0.3 percent by weight of the polymers; or

(b) Condition of use A with food of types Ill, IV=A, V, VII-A, and IX, and limited to levels
not to exceed 0.1 percent by weight of the polymers; provided that the film thickness
does not exceed 875 micrometers (0.035 inch).

* *

Dated: January 6, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-1021 Filed 1-14-97; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 178
[Docket No. 93F-0309]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the expanded safe use of di-tert-

AGENCY: Food and Drug Administration, butylphenyl phosphonite condensation

product with biphenyl as an
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antioxidant/stabilizer for olefin
polymers and for rubber articles
intended for repeated use in contact
with food. This action is in response to
a petition filed by Sandoz AG
(currently, Clariant Huningue S.A)).

DATES: Effective January15, 1997,
written objections and requests for a
hearing by February 14, 1997.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
October 7, 1993 (58 FR 52315), FDA
announced that a food additive petition
(FAP 3B4395) had been filed by Sandoz
AG (currently, Clariant Huningue S.A.),
c/o Registration and Consulting Co.,
Ltd., CH-4452 Itingen/Basel,
Switzerland. The petition proposed to
amend the food additive regulations in
§178.2010 Antioxidants and/or
stabilizers for polymers (21 CFR
178.2010) to provide for the expanded
safe use of di-tert-butylphenyl
phosphonite condensation product with
biphenyl as an antioxidant/stabilizer for
olefin polymers and for rubber articles
intended for repeated use in contact
with food.

Based on more precise analytical data
on the isomeric composition of the
antioxidant, the petitioner has obtained
a new CAS Reg. No. for the subject
additive. This final rule, therefore, uses
the new, corrected, CAS Reg. No.,
119345-01-6.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that: (1) The proposed
use of the additive is safe, (2) the food

additive will have the intended
technical effect, and (3) the regulations
in §178.2010 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before February 14, 1997, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and

analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379%).

2. Section 178.2010 is amended in the
table in paragraph (b) by revising the
entry for “Di-tert-butylphenyl
phosphonite condensation product with
biphenyl * * *” under the heading
“Substances” and by revising entries
“1.” and “*4.” and adding a new entry
“5.” under the heading ““Limitations” to
read as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.
* * * * *
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Substances

Limitations

* *

Di-tert-butylphenyl phosphonite condensation product with biphenyl
(CAS Reg. No. 119345-01-6) produced by the condensation of 2,4-
di-tert-butylphenol with the Friedel-Crafts addition product (phos-
phorus trichloride and biphenyl) so that the food additive has a mini-
mum phosphorus content of 5.4 percent, an acid value not exceeding
10 mg KOH/gm, and a melting range of 85 °C to 110 °C (185 °F to
230 °F).

* *

For use only:

1. At levels not to exceed 0.1 percent by weight of olefin polymers
complying with § 177.1520(c) of this chapter, items 1.1, 1.2, 1.3,
3.2b, 3.3a, 3.3b, 3.4, 3.5, and 3.1a (where the density is not less
than 0.85 gram per cubic centimeter and not more than 0.91 gram
per cubic centimeter); and 2.1, 2.2, 2.3, 3.1a, 3.1b, 3.2a, and 3.6
(where the density is not less than 0.94 gram per cubic centimeter)

and 5.

* ok ok kK

4. At levels not to exceed 0.15 percent by weight of olefin polymers
complying with § 177.1520(c) of this chapter, items 2.1, 2.2, 2.3,
3.1a, 3.1b, 3.2a, 3.4, 3.5, and 3.6 (where the polyethylene compo-
nent has a density less than 0.94 gram per cubic centimeter).

5. At levels not to exceed 0.1 percent by weight of repeated use rub-

* * *

ber articles complying with § 177.2600 of this chapter.

Dated: December 19, 1996.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 97-946 Filed 1-14-97; 8:45 am]
BILLING CODE 4160-01-F

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulation on Allocation
of Assets in Single-Employer Plans
prescribes interest assumptions for
valuing benefits under terminating
single-employer plans. This final rule
amends the regulation to adopt interest
assumptions for plans with valuation
dates in February 1997.

EFFECTIVE DATE: February 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326-4024 (202-326—-4179
for TTY and TDD).

SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) prescribes actuarial

assumptions for valuing plan benefits of
terminating single-employer plans
covered by title IV of the Employee
Retirement Income Security Act of 1974.

Among the actuarial assumptions
prescribed in part 4044 are interest
assumptions. These interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Two sets of interest assumptions are
prescribed, one set for the valuation of
benefits to be paid as annuities and one
set for the valuation of benefits to be
paid as lump sums. This amendment
adds to appendix B to part 4044 the
annuity and lump sum interest
assumptions for valuing benefits in
plans with valuation dates during
February 1997.

For annuity benefits, the interest
assumptions will be 5.90 percent for the
first 25 years following the valuation
date and 5.00 percent thereafter. For
benefits to be paid as lump sums, the
interest assumptions to be used by the
PBGC will be 4.75 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. The above annuity interest
assumptions represent an increase (from
those in effect for January 1997) of 0.10
percent for the first 25 years following
the valuation date and are otherwise
unchanged. The lump sum interest
assumptions represent an increase (from
those in effect for January 1997) of .25
percent for the period during which a
benefit is in pay status and are
otherwise unchanged.

The PBGC has determined that notice
and public comment on this amendment

are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in plans with valuation dates
during February 1997, the PBGC finds
that good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a ““significant regulatory
action’ under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—[AMENDED]

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, a new entry is
added to Table I, and Rate Set 40 is
added to Table Il, as set forth below.
The introductory text of each table is
republished for the convenience of the
reader and remains unchanged.
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Appendix B to Part 4044—Interest Rates Used To Value Annuities and Lump Sums

Table I.—Annuity Valuations

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, i, * * *, and referred to generally
as iy) assumed to be in effect between specified anniversaries of a valuation date that occurs within that calendar month; those
anniversaries are specified in the columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed
anniversary date.]

The values of i are:

For valuation dates occurring in the month—

e fort = i fort = it fort =

* * * * * * *

February 1997 1-25 .0500 >25 N/A N/A

Table Il.—Lump Sum Valuations

[In using this table: (1) For benefits for which the participant or beneficiary is entitled to be in pay status on the valuation
date, the immediate annuity rate shall apply; (2) For benefits for which the deferral period is y years (where y is an integer and
0 <y < ny), interest rate i, shall apply from the valuation date for a period of y years, and thereafter the immediate annuity rate
shall apply; (3) For benefits for which the deferral period is y years (where y is an integer and n; < y < n; + np), interest rate
i2 shall apply from the valuation date for a period of y—n; years, interest rate i1 shall apply for the following ni years, and thereafter
the immediate annuity rate shall apply; (4) For benefits for which the deferral period is y years (where y is an integer and y >
Ny + ny), interest rate iz shall apply from the valuation date for a period of y—n;—n, years, interest rate i, shall apply for the
following n. years, interest rate i1 shall apply for the following n; years, and thereafter the immediate annuity rate shall apply.]

For plans with a valuation Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) h k2 ls m 2
* * * * * * *
AD i 02-1-97 03-1-97 4.75 4.00 4.00 4.00 7 8
Issued in Washington, DC, on this 10th day =~ 767-1550, 172 Luke Avenue, Bolling 150.4 Quorum.
of January 1997. Air Force Base, Washington, D.C. 20332. 150.5 Place for filing papers.
Martin Slate, SUPPLEMENTARY INFORMATION: The 150.6 ~ Signing of papers.
Executive Director, Pension Benefit Guaranty  anticipated citation of the rules will be ~ 190.7 Computation of time.
Corporation. 32 CFR Part 150. The notification of 150.8 Qualification of counsel.
150.9 Conduct of counsel.

[FR Doc. 97-1062 Filed 1-14-97; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 150

Courts of Criminal Appeals Rules of
Practice and Procedure

AGENCY: Defense.
ACTION: Final rule.

SUMMARY: This rule of practice and
procedure is issued pursuant to Article
66(f), Uniform Code of Military Justice
(10 U.S.C. 866(f) (1994)). It is a uniform
rule of practice and procedure for all
military Courts of Criminal Appeals.

EFFECTIVE DATE: May 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Colonel Charles B. Heimburg—(202)

opportunity to review and comment on
these rules was published in the Federal
Register on December 13, 1995 at 60 FR
64031-02. Comments were received and
considered.

These rules are not subject to
Executive Order 12866, ‘‘Regulatory
Planning and Review,” Public Law 96—
354, ““Regulatory Flexibility Act;” or
Public Law 96-511, “‘Paperwork
Reduction Act.”

List of Subjects in 32 CFR Part 150

Administrative practice and
procedure, Courts, Military law.

Accordingly, 32 CFR part 150 is
revised to read as follows:

PART 150—COURTS OF CRIMINAL
APPEALS RULES OF PRACTICE AND
PROCEDURE

Sec.

150.1 Name and seal.
150.2 Jurisdiction.
150.3 Scope of review.

150.10 Request for appellate defense
counsel.

150.11 Assignment of counsel.

150.12 Retention of civilian counsel.

150.13 Notice of appearance of counsel.

150.14 Waiver or withdrawal of appellate
review.

150.15 Assignments of error and briefs.

150.16 Oral arguments.

150.17 En banc proceedings.

150.18 Orders and decisions of the Court.

150.19 Reconsideration.

150.20 Petitions for extraordinary relief,
answer, and reply.

150.21 Appeals by the United States.

150.22 Petitions for new trial.

150.23 Motions.

150.24 Continuances and interlocutory
matters.

150.25 Suspension of rules.

150.26 Internal rules.

150.27 Recording, photographing,
broadcasting, or telecasting of hearings.

150.28 Amendments.
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Appendix A to Part 150—Format for
Direction for Review in a Court of Criminal
Appeals

Appendix B to Part 150—Format for
Assignment of Errors and Brief on Behalf of
Accused (§150.15)

Authority: Article 66(f), Uniform Code of
Military Justice (10 U.S.C. 8§ 866(f) (1994)).

§150.1 Name and seal.

(a) The titles of the Courts of Criminal
Appeals of the respective services are:

(1) “United States Army Court of
Criminal Appeals.”

(2) “United States Navy-Marine Corps
Court of Criminal Appeals.”

(3) “United States Air Force Court of
Criminal Appeals.”

(4) “United States Coast Guard Court
of Criminal Appeals.”

(b) Each Court is authorized a seal in
the discretion of the Judge Advocate
General concerned. The design of such
seal shall include the title of the Court.

§150.2 Jurisdiction.

(a) The jurisdiction of the Court is as
follows:

(1) Review under Article 66. All cases
of trial by court-martial in which the
sentence as approved extends to:

(i) Death; or

(ii) Dismissal of a commissioned
officer, cadet or midshipman,
dishonorable or bad-conduct discharge,
or confinement for 1 year or longer; and
in which the accused has not waived or
withdrawn appellate review.

(2) Review upon direction of the Judge
Advocate General under Article 69. All
cases of trial by court-martial in which
there has been a finding of guilty and a
sentence:

(i) For which Article 66 does not
otherwise provide appellate review, and

(i) Which the Judge Advocate General
forwards to the Court for review
pursuant to Article 69(d), and

(iii) In which the accused has not
waived or withdrawn appellate review.

(3) Review under Article 62. All cases
of trial by court-martial in which a
punitive discharge may be adjudged and
a military judge presides, and in which
the government appeals an order or
ruling of the military judge that
terminates the proceedings with respect
to a charge or specification or excludes
evidence that is substantial proof of a
fact material to the proceedings, or
directs the disclosure of classified
information, imposes sanctions for
nondisclosure of classified information,
or refuses to issue or enforce a
protective order sought by the United
States to prevent the disclosure of
classified information.

(4) Review under Article 73. All
petitions for a new trial in cases of trial

by court-martial which are referred to
the Court by the Judge Advocate
General.

(b) Extraordinary writs. The Court
may, in its discretion, entertain
petitions for extraordinary relief
including, but not limited to, writs of
mandamus, writs of prohibition, writs of
habeas corpus, and writs of error coram
nobis.

(c) Effect of rules on jurisdiction.
Nothing in this part shall be construed
to extend or limit the jurisdiction of the
Courts of Criminal Appeals as
established by law.

§150.3 Scope of review.

In cases referred to it for review
pursuant to Article 66, the Court may
act only with respect to the findings and
sentence as approved by the convening
authority. In reviewing a case or action
under Article 69(d) or in determining an
appeal under Article 62, the Court may
act only with respect to matters of law.
The Court may, in addition, review such
other matters and take such other action
as it determines to be proper under
substantive law.e

§150.4 Quorum.

(a) In panel. When sitting in panel, a
majority of the judges assigned to that
panel constitutes a quorum for the
purpose of hearing or determining any
matter referred to the panel. The
determination of any matter referred to
the panel shall be according to the
opinion of a majority of the judges
participating in the decision. However,
any judge present for duty may issue all
necessary orders concerning any
proceedings pending on panel and any
judge present for duty, or a clerk of
court or commissioner to whom the
Court has delegated authority, may act
on uncontested motions, provided such
action does not finally dispose of a
petition, appeal, or case before the
Court.

(b) En banc. When sitting as a whole,
a majority of the judges of the Court
constitutes a quorum for the purpose of
hearing and determining any matter
before the Court. The determination of
any matter before the Court shall be
according to the opinion of a majority of
the judge participating in the decision.
In the absence of a quorum, any judge
present for duty may issue all necessary
orders concerning any proceedings
pending in the Court preparatory to
hearing or decision thereof.

§150.5 Place for filing papers.

When the filing of a notice of
appearance, brief, or other paper in the
office of a Judge Advocate General is
required by this part, such papers shall

be filed in the office of the Judge
Advocate General of the appropriate
armed force or in such other place as the
Judge Advocate General or rule
promulgated pursuant to § 150.26 may
designate. If transmitted by mail or
other means, they are not filed until
received in such office.

§150.6 Signing of papers.

All formal papers shall be signed and
shall show, typewritten or printed, the
signer’s name, address, military grade (if
any), and the capacity in which the
paper is signed. Such signature
constitutes a certification that the
statements made therein are true and
correct to the best of the knowledge,
information, and belief of the persons
signing the paper and that the paper is
filed in good faith and not for purposes
of unnecessary delay.

§150.7 Computation of time.

In computing any period of time
prescribed or allowed by this part, by
order of the Court, or by any applicable
statute, the day of the act, event or
default after which the designated
period of time begins to run is not to be
included. The last day of the period so
computed is to be included, unless it is
a Saturday, Sunday, or legal holiday, or,
when the act to be done is the filing of
a paper in court, a day on which the
office of the Clerk of the Court is closed
due to weather or other conditions or by
order of the Chief Judge, in which event
the period runs until the end of the next
day which is neither a Saturday,
Sunday, nor a holiday.

§150.8 Qualification of counsel.

(a) All counsel. Counsel in any case
before the Court shall be a member in
good standing of the bar of a Federal
Court, the highest court of a State or
another recognized bar.

(b) Military counsel. Assigned
appellate defense and appellate
government counsel shall, in addition,
be qualified in accordance with Articles
27(b)(1) and 70(a), Uniform Code of
Military Justice.

(c) Admission. Each Court may
license counsel to appear before it.
Otherwise, upon entering an
appearance, counsel shall be deemed
admitted pro hac vice, subject to filing
a certificate setting forth required
qualifications if directed by the Court.

(d) Suspension. No counsel may
appear in any proceeding before the
Court while suspended from practice by
the Judge Advocate General of the
service concerned.

§150.9 Conduct of counsel.

The conduct of counsel appearing
before the Court shall be in accordance
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with rules of conduct prescribed
pursuant to Rule for Courts-Martial 109
by the Judge Advocate General of the
service concerned. However, the Court
may exercise its inherent power to
regulate counsel appearing before it,
including the power to remove counsel
from a particular case for misconduct in
relation to that case. Conduct deemed
by the Court to warrant consideration of
suspension from practice or other
professional discipline shall be reported
by the Court to the Judge Advocate
General concerned.

§150.10 Request for appellate defense
counsel.

An accused may be represented before
the Court by appellate counsel detailed
pursuant to Article 70(a) or by civilian
counsel provided by the accused, or
both. An accused who does not waive
appellate review pursuant to Rule for
Courts-Martial 1110 shall, within 10
days after service of a copy of the
convening authority’s action under Rule
for Courts-Martial 1107(h), forward to
the convening authority or the Judge
Advocate General:

(a) A request for representation by
military appellate defense counsel, or

(b) Notice that civilian counsel has
been retained or that action has been
taken to retain civilian counsel (must
include name and address of civilian
counsel), or

(c) Both a request for representation
by military appellate defense counsel
under paragraph (a) for this section and
notice regarding civilian counsel under
paragraph (b) of this section, or

(d) A waiver of representation by
counsel.

§150.11 Assignment of counsel.

(a) When a record of trial is referred
to the court—

(2) If the accused has requested
representation by appellate defense
counsel, pursuant to Article 70(c)(1),
counsel detailed pursuant to Article
70(a) will be assigned to represented the
accused; or

(2) If the accused gives notice that he
or she has retained or has taken action
to retain civilian counsel, appellate
defense counsel shall be assigned to
represent the interests of the accused
pending appearance of civilian counsel.
Assigned defense counsel will continue
to assist after appearance by civilian
counsel unless excused by the accused;
or

(3) If the accused has neither
requested appellate counsel nor given
notice of action to retain civilian
counsel, but has not waived
representation by counsel, appellate
defense counsel will be assigned to

represent the accused, subject to excusal
by the accused or by direction of the
Court.

(b) In any case—

(1) The Court may request counsel
when counsel have not been assigned.

(2) Pursuant to Article 70(c)(2), and
subject to paragraph (a)(2) of this
section, appellate defense counsel will
represent the accused when the United
States is represented by counsel before
the Court.

§150.12 Retention of civilian counsel.
When civilian counsel represents an
accused before the Court, the Court will

notify counsel when the record of trial
is received. If both civilian and assigned
appellate defense counsel represent the
accused, the Court will regard civilian
counsel as primary counsel unless
notified otherwise. Ordinarily, civilian
counsel will use the accused’s copy of
the record. Civilian counsel may
reproduce, at no expense to the
government, appellate defense counsel’s
copy of the record.

§150.13 Notice of appearance of counsel.

Military and civilian appellate
counsel shall file a written notice of
appearance with the Court. The filing of
any pleading relative to a case which
contains the signature of counsel
constitutes notice of appearance of such
counsel.

§150.14 Waiver or withdrawal of appellate
review.

Withdrawals from appellate review,
and waivers of appellate review filed
after expiration of the period prescribed
by the Rule for Courts-Martial
1110(f)(1), will be referred to the Court
for consideration. At its discretion, the
Court may require the filing of a motion
for withdrawal, issue a show cause
order, or grant the withdrawal without
further action, as may be appropriate.
The Court will return the record of trial,
in a case withdrawn from appellate
review, to the Judge Advocate General
for action pursuant to Rule for Courts-
Martial 1112.

§150.15 Assignments of error and briefs.
(a) General provisions. Appellate
counsel for the accused may file an
assignment of error if any are to be
alleged, setting forth separately each
error asserted. The assignment of errors
should be included in a brief for the
accused in the format set forth in
Appendix B to this part. An original of
all assignments of error and briefs, and
as many additional copies as shall be
prescribed by the Court, shall be
submitted. Briefs and assignments of
errors shall be typed or printed, double-
spaced on white paper, and securely

fastened at the top. All references to
matters contained in the record shall
show record page numbers and any
exhibit designations. A brief on behalf
of the government shall be of like
character as that prescribed for the
accused.

(b) Time for filing and number of
briefs. Any brief for an accused shall be
filed within 60 days after appellate
counsel has been notified of the receipt
of the record in the Office of the Judge
Advocate General. If the Judge Advocate
General has directed appellate
government counsel to represent the
United States, such counsel shall file an
answer on behalf of the government
within 30 days after any brief and
assignment of errors has been filed on
behalf of an accused. Appellate counsel
for an accused may file a reply brief no
later than 7 days after the filing of a
response brief on behalf of the
government. If no brief is filed on behalf
of an accused, a brief on behalf of the
government may be filed within 30 days
after expiration of the time allowed for
the filing of a brief on behalf of the
accused.

(c) Appendix. The brief of either party
may include an appendix. If an
unpublished opinion is cited in the
brief, a copy shall be attached in an
appendix. The appendix may also
include extracts of statutes, rules, or
regulations. A motion must be filed
under 8§ 150.23, infra, to attach any other
matter.

§150.16 Oral arguments.

Oral arguments may be heard in the
discretion of the Court upon motion by
either party or when otherwise ordered
by the Court. The motion of a party for
oral argument shall be made no later
than 7 days after the filing of an answer
to an appellant’s brief. Such motion
shall identify the issue(s) upon which
counsel seek argument. The Court may,
on its own motion, identify the issue(s)
upon which it wishes argument.

§150.17 En banc proceedings.

(a)(1) A party may suggest the
appropriateness of consideration or
reconsideration by the Court as a whole.
Such consideration or reconsideration
ordinarily will not be ordered except:

(i) When consideration by the full
Court is necessary to secure or maintain
uniformity of decision, or

(i1) When the proceedings involve a
question of exceptional importance, or

(iii) When a sentence being reviewed
pursuant to Article 66 extends to death.

(2) In cases being reviewed pursuant
to Article 66, a party’s suggestion that a
matter be considered initially by the
Court as a whole must be filed with the
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Court within 7 days after the
government files its answer to the
assignment of errors, or the appellant
files a reply under § 150.15(b). In other
proceedings, the suggestion must be
filed with the party’s initial petition or
other initial pleading, or within 7 days
after the response thereto is filed. A
suggestion for reconsideration by the
Court as a whole must be made within
the time prescribed by § 150.19 for filing
a motion for reconsideration. No
response to a suggestion for
consideration or reconsideration by the
Court as a whole may be filed unless the
Court shall so order.

(b) The suggestion of a party for
consideration or reconsideration by the
Court as a whole shall be transmitted to
each judge of the Court who is present
for duty, but a vote need not be taken
to determine whether the cause shall be
considered or reconsidered by the Court
as a whole on such a suggestion made
by a party unless a judge requests a vote.

(c) A majority of the judges present for
duty may order that any appeal or other
proceeding be considered or
reconsidered by the Court sitting as a
whole. However, en banc
reconsideration of an en banc decision
will not be held unless at least one
member of the original majority concurs
in a vote for reconsideration.

(d) This rule does not affect the power
of the Court sua sponte to consider or
reconsider any case sitting as a whole.

§150.18 Orders and decisions of the
Court.

The Court shall give notice of its
orders and decisions by immediately
serving them, when rendered, on
appellate defense counsel, including
civilian counsel, if any, government
counsel and the Judge Advocate
General, or designee, as appropriate.

§150.19 Reconsideration.

(a) The Court may, in its discretion
and on its own motion, enter an order
announcing its intent to reconsider its
decision or order in any case not later
than 30 days after service of such
decision or order on appellate defense
counsel or on the appellant, if the
appellant is not represented by counsel,
provided a petition for grant of review
or certificate for review has not been
filed with the United States Court of
Appeals for the Armed Forces, or a
record of trial for review under Article
67(b) has not been received by that
Court. No briefs or arguments shall be
received unless the order so directs.

(b) Provided a petition for grant of
review or certificate for review has not
been filed with the United States Court
of Appeals for the Armed Forces, or a

record of trial for review under Article
67(b) or writ appeal has not been
received by the United States Court of
Appeals for the Armed Forces, the Court
may, in its discretion, reconsider its
decision or order in any case upon
motion filed either:

(1) By appellate defense counsel
within 30 days after receipt by counsel,
or by the appellant if the appellant is
not represented by counsel, of a
decision or order, or

(2) By appellate government counsel
within 30 days after the decision or
order is received by counsel.

(c) A motion for reconsideration shall
briefly and directly state the grounds for
reconsideration, including a statement
of facts showing jurisdiction in the
Court. A reply to the motion for
reconsideration will be received by the
Court only if filed within 7 days of
receipt of a copy of the motion. Oral
arguments shall not be heard on a
motion for reconsideration unless
ordered by the Court. The original of the
motion filed with the Court shall
indicate the date of receipt of a copy of
the same by opposing counsel.

(d) The time limitations prescribed by
this part shall not be extended under the
authority of §8150.24 or 150.25 beyond
the expiration of the time for filing a
petition for review or writ appeal with
the United States Court of Appeals for
the Armed Forces, except that the time
for filing briefs by either party may be
extended for good cause.

§150.20 Petitions for extraordinary relief,
answer, and reply.

(a) Petition for extraordinary relief. A
petition for extraordinary relief in the
number of copies required by the Court
shall be accompanied by proof of
service on each party respondent and
will contain:

(1) A previous history of the case
including whether prior actions have
been filed or are pending for the same
relief in this or any other court and the
disposition or status of such actions;

(2) A concise and objective statement
of all facts relevant to the issue
presented and of any pertinent opinion,
order or ruling;

(3) A copy of any pertinent parts of
the record and all exhibits related to the
petition if reasonably available and
transmittable at or near the time the
petition is filed;

(4) A statement of the issue;

(5) The specific relief sought;

(6) Reasons for granting the writ;

(7) The jurisdictional basis for relief
sought and the reasons why the relief
sought cannot be obtained during the
ordinary course of appellate review;

(8) If desired, a request for
appointment of appellate counsel.

(b) Format. The title of the petition
shall include the name, military grade
and service number of each named party
and, where appropriate, the official
military or civilian title of any named
party acting in an official capacity as an
officer or agent of the United States.
When an accused has not been named
as a party, the accused shall be
identified by name, military grade and
service number by the petitioner and
shall be designated as the real party in
interest.

(c) Electronic petitions. The Court will
docket petitions for extraordinary relief
submitted by electronic means. A
petition submitted by electronic means
will conclude with the full name and
address of petitioner’s counsel, if any,
and will state when the written petition
and brief, when required, were
forwarded to the Court and to all named
respondents, and by what means they
were forwarded.

(d) Notice to the Judge Advocate
General. Immediately upon receipt of
any petition, the clerk shall forward a
copy of the petition to the appropriate
Judge Advocate General or designee.

(e) Briefs. Each petition for
extraordinary relief must be
accompanied by a brief in support of the
petition unless it is filed in propria
persona. The Court may issue a show
cause order in which event the
respondent shall file an answer within
10 days of the receipt of the show cause
order. The petitioner may file a reply to
the answer within 7 days of receipt of
the answer.

(f) Initial action by the Court. The
Court may dismiss or deny the petition,
order the respondent to show cause and
file an answer within the time specified,
or take whatever other action it deems
appropriate.

(g) Oral argument and final action.
The Court may set the matter for oral
argument. However, on the basis of the
pleading alone, the Court may grant or
deny the relief sought or make such
other order in the case as the
circumstances may require. This
includes referring the matter to a special
master, who need not be a military
judge, to further investigate; to take
evidence; and to make such
recommendations as the Court deems
appropriate.

§150.21 Appeals by the United States.

(a) Restricted filing. Only a
representative of the government
designated by the Judge Advocate
General of the respective service may
file an appeal by the United States
under Article 62.

(b) Counsel. Counsel must be
qualified and appointed, and give notice
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of appearance in accordance with this
part and those of the Judge Advocate
General concerned.

(c) Form of appeal. The appeal must
include those documents specified by
Rule for Courts-Martial 908 and by
applicable regulations of the Secretary
concerned. A certificate of the Notice of
Appeal described in Rule for Courts-
Martial 908(b)(3) must be included. The
certificate of service must reflect the
date and time of the military judge’s
ruling or order from which the appeal
is taken, and the time and date of
service upon the military judge.

(d) Time for filing. All procedural
Rules of the Court shall apply except as
noted in this paragraph:

(1) The representative of the
government designated by the Judge
Advocate General shall decide whether
to file the appeal with the Court. The
trial counsel shall have 20 days from the
date written notice to appeal is filed
with the trial court to forward the
appeal, including an original and two
copies of the record of trial, to the
representative of the government
designated by the Judge Advocate
General. The person designated by the
Judge Advocate General shall promptly
file the original record with the Clerk of
the Court and forward one copy to
opposing counsel. Appellate
government counsel shall have 20 days
(or more upon a showing of good cause
made by motion for enlargement within
the 20 days) from the date the record is
filed with the Court to file the appeal
with supporting brief with the Court.
Should the government decide to
withdraw the appeal after the record is
received by the Court, appellate
government counsel shall notify the
Court in writing. Appellate brief(s) shall
be prepared in the manner prescribed by
§150.15.

(2) Appellee shall prepare an answer
in the manner prescribed by § 150.15
and shall file such answer within 20
days after any filing of the government
brief.

(e) The government shall diligently
prosecute all appeals by the United
States and the Court will give such
appeals priority over all other
proceedings where practicable.

§150.22 Petitions for new trial.

(a) Whether submitted to the Judge
Advocate General by the accused in
propria persona or by counsel for the
accused, a petition for new trial
submitted while the accused’s case is
undergoing review by a Court of
Criminal Appeals shall be filed with an
original and two copies and shall
comply with the requirements of Rule
for Courts-Martial 1210(c).

(b) Upon receipt of a petition for new
trial submitted by other than appellate
defense counsel, the Court will notify
all counsel of record of such fact.

(c) A brief in support of a petition for
new trial, unless expressly incorporated
in or filed with the petition, will be filed
substantially in the format specified by
§150.15 no later than 30 days after the
filing of the petition or receipt of the
notice required by paragraph (b) of this
section, whichever is later. An
appellate’s answer shall be filed no later
than 30 days after the filing of an
appellant’s brief. A reply may be filed
no later than 10 days after the filing of
the appellee’s answer.

§150.23 Motions.

(a) Content. All motions, unless made
during the course of a hearing, shall
state with particularity the relief sought
and the grounds therefor. Motions,
pleading, and other papers desired to be
filed with the Court may be combined
in the same document, with the heading
indicating, for example “MOTION TO
FILE (SUPPLEMENTAL ASSIGNMENT
OF ERRORS) (CERTIFICATE OF
CORRECTION) (SUPPLEMENTAL
PLEADING)”’; or “ASSIGNMENT OF
ERRORS AND MOTION TO FILE
ATTACHED REPORT OF MEDICAL
BOARD”.

(b) Motions to attach documents. If a
party desires to attach a statement of a
person to the record for consideration
by the Court on any matter, such
statement shall be made either as an
affidavit or as an unsworn declaration
under penalty of perjury pursuant to 28
U.S.C. 1746. All documents containing
language other than English shall have,
attached, a certified English translation.

(c) Opposition. Any opposition to a
motion shall be filed within 7 days after
receipt by the opposing party of service
of the motion.

(d) Leave to file. Any pleading not
authorized or required by this part, shall
be accompanied by a motion for leave
to file such pleading.

(e) Oral argument. Oral argument
shall not normally be permitted on
motions.

§150.24 Continuances and interlocutory
matters.

Except as otherwise provided in
§150.19(d), the Court, in its discretion,
may extend any time limits prescribed
and may dispose of any interlocutory or
other appropriate matter not specifically
covered by this part, in such manner as
may appear to be required for a full, fair,
and expeditious consideration of the
case. See §150.4.

§150.25 Suspension of rules.

For good cause shown, the Court
acting as a whole or in panel may
suspend the requirements or provisions
of any of this part in a particular case
on petition of a party or on its own
motion and may order proceedings in
accordance with its direction.

§150.26 Internal rules.

The Chief Judge of the Court has the
authority to prescribe internal rules for
the Court.

§150.27 Recording, photographing,
broadcasting, or telecasting of hearings.
The recording, photographing,
broadcasting, or televising of any
session of the Court or other activity
relating thereto is prohibited unless
specifically authorized by the Court.

§150.28 Amendments.

Proposed amendments to this part
may be submitted to the Chief Judge of
any Court named in §150.1 or to a Judge
Advocate General. Before acting on any
proposed amendments not received
from the Chief Judges, the Judge
Advocates General shall refer them to
the Chief Judges of the Courts for
comment. The Chief Judges shall confer
on any proposed changes, and shall
report to the Judge Advocates General as
to the suitability of proposed changes
and their impact on the operation of the
Courts and on appellate justice.

Appendix A to Part 150—Format for
Direction for Review in a Court of
Criminal Appeals

In the United States 1 Court of

Criminal Appeals
United States v.

(Full typed name, rank, service, & service
number of accused)
Direction for Review Case No.

Tried at (location), on (date(s)) before a (type
in court-martial) appointed by (convening
authority)

To the Honorable, the Judges of the United
States Court of Criminal
Appeals

1. Pursuant to Article 69 of the Uniform
Code of Military Justice, 10 U.S.C. §869
(1994) and the Rules of Practice and
Procedure for Courts of Criminal Appeals,
Rule 2(b), the record of trial in the above-
entitled case is forwarded for review.

2. The accused was found guilty by a (type
of court-martial) of a violation of Article(s)

of the Uniform Code of Military
Justice, and was sentenced to (include entire
adjudged sentence) on (insert trial date). The
convening authority (approved the sentence
as adjudged) (approved the following
findings and sentence: ). The
officer exercising general court-martial

1Use “Army,” “Navy-Marine Corps,” “Air
Force,” or “Coast Guard,” as applicable.
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jurisdiction (where applicable) took the
following action: . The case was
received for review pursuant to Article 69 on
(date).

3. In review, pursuant to Uniform Code of
Military Justice, Article 66, it is requested
that action be taken with respect to the
following issues:

[set out issues here]

The Judge Advocate General
Received a copy of the foregoing Direction
for Review this (date).

Appellate Government Counsel

Address and telephone number

Appellate Defense Counsel

Address and telephone number

Appendix B to Part 150—Format for
Assignment of Errors and Brief on
Behalf of Accused (§150.15)

In the United States
Criminal Appeals
United States v.

2 Court of

Appendix

[The brief of either party may include an
appendix containing copies of unpublished
opinions cited in the brief, and extracts of
statutes, rules or regulations pertinent to the
assigned errors.]

(Signature of counsel)

Name (and rank) of counsel, address and
telephone number
Certificate of Filing and Service

| certify that a copy of the foregoing was
mailed or delivered to the Court and
opposing counsel on (date).

Name (rank) (and signature)

Address and telephone number

(Date)
Dated: January 9, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-890 Filed 1-14-97; 8:45 am]
BILLING CODE 5000-04-M

(Full typed name, rank, service, & service
number of accused), Appellant
Assignment of Errors and Brief on Behalf of
Accused Case No.

Tried at (location), on (date(s)) before a (type
of court-martial) appointed by (convening
authority)

To the Honorable, the Judges of the United
States Court of Criminal
Appeals

Statement of the Case

[Set forth a concise summary of the
chronology of the case, including the general
nature of the charges, the pleas of the
accused, the findings and sentence at trial,
the action by the convening authority, and
any other pertinent information regarding the
proceedings.]

Statement of Facts

[Set forth those facts necessary to a
disposition of the assigned errors, including
specific page references and exhibit numbers.
Answers may adopt appellant’s or
petitioner’s statement of facts if there is no
dispute, may state additional facts, or, if
there is a dispute, may restate the facts as
they appear from appellee’s or respondent’s
viewpoint. The repetition of uncontroverted
matters is not desired.]

Errors and Argument

[Set forth each error alleged in upper case
letters, followed by separate arguments for
each error. Arguments shall discuss briefly
the question presented, citing and quoting
such authorities as are deemed pertinent.
Each argument shall include a statement of
the applicable standard of review, and shall
be followed by a specific prayer for the relief
requested.]

2Use “Army,” “Navy-Marine Corps,” “Air
Force,” or “Coast Guard,” as applicable.

GENERAL SERVICES
ADMINISTRATION

41 CFR Chapter 101

[FPMR Temp. Reg. H-29]

RIN 3090-AF95

Criteria for Reporting Excess Personal
Property

AGENCY: Office of Policy, Planning and
Evaluation, GSA.
ACTION: Temporary regulation.

SUMMARY: This regulation establishes
revised criteria for reporting excess
personal property to GSA, substantially
reduces utilization screening time,
raises the dollar threshold for direct
transfers, and updates addresses
associated with reporting excess
personal property. The regulation is
intended to relieve Federal agencies of
certain reporting requirements and
reduce the time required by agencies to
hold property for utilization and
donation screening.
DATES: Effective date: January 15, 1997.
Expiration date: January 15, 1998.
FOR FURTHER INFORMATION CONTACT:
Martha Caswell, Personal Property
Management Policy Division (202-501—
3828).
SUPPLEMENTARY INFORMATION: The
General Services Administration (GSA)
has determined that this rule is not a
significant rule for the purposes of
Executive Order 12866.
REGULATORY FLEXIBILITY ACT: This rule is
not required to be published in the

Federal Register for notice and
comment. Therefore, the Regulatory
Flexibility Act does not apply.

Authority: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)).

In 41 CFR Chapter 101, an appendix,
containing temporary regulation H-29,
is added at the end of Subchapter H to
read as follows:

Appendix to Subchapter H—Temporary
Regulations

Federal Property Management Regulations
Temporary Regulation H-29

TO: Heads of Federal agencies
SUBIJECT: Criteria for reporting excess
personal property

1. Purpose. This regulation establishes
revised criteria for reporting excess personal
property to GSA, reduces utilization
screening time, raises the dollar threshold for
direct transfers, and updates addresses
associated with reporting excess personal
property.

2. Effective date. This regulation is
effective January 15, 1997.

3. Expiration date. This regulation expires
January 15, 1998.

4. Applicability. This regulation applies to
all executive agencies.

5. Background.

a. Certain excess property is reportable to
GSA by executive agencies for the purpose of
maximizing opportunities for utilization.
Property which is reported to GSA is
afforded regional and nationwide visibility
by inclusion in GSA’s automated property
disposal system—the Federal Disposal
System (FEDS). Once an item is in the FEDS
nationwide inventory of excess and surplus
property, agencies can determine the
availability of property by phoning the
supporting GSA regional office, obtaining a
copy of the FEDS inventory listing, or by
accessing an electronic bulletin board within
FEDS containing the nationwide inventory—
Screen by Computer and Request Excess by
Electronic Notification (SCREEN)

b. GSA’s major personal property
management customers have requested relief
from reporting requirements by reducing the
number of items of excess property to be
reported. GSA is granting these requests
provided such reductions do not result in an
appreciable decline in overall transfer
volumes of excess personal property. GSA
conducted a study to assess the potential
impact of reduced reporting requirements.
The analysis showed that over 70 percent of
the dollar value of property transferred
represented Federal supply classification
(FSC) groups which would continue to be
reported to GSA as excess under the new
reporting requirements.

c. Changes to the reporting criteria will be
reexamined after an implementation period
of 1 year to determine their net effect on
overall business volumes. A significant
decline in the utilization rate (dollar value of
property transfers divided by dollar value of
property generations) would be sufficient
justification for modifying or rescinding the
regulation.
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d. GSA provided approval to the
Department of Defense on July 20, 1994, to
implement throughout its nationwide
network of Defense Reutilization and
Marketing Offices (DRMO’s) a streamlined
disposal concept known as single cycle
processing. Under this concept, utilization
screening time of excess property reported to
GSA is reduced from 60 to 21 calendar days.
Federal respondents to a follow-up customer
survey indicated that 21 calendar days is
sufficient time for screening Department of
Defense excess property. A study group
consisting of GSA and Federal and State
representatives recommended that reduced
screening time also be applied to civilian
agency excess property.

6. Definitions. For purposes of this
regulation, the following definitions apply:

a. ““‘Reportable property”” means personal
property that is required to be reported to
GSA in accordance with FPMR 101-43.304
prior to disposal.

b. “Nonreportable property’” means any
personal property that does not meet the
reporting criteria set forth in FPMR 101-
43.304, and therefore is not required to be
reported formally to GSA, but which is
available locally for Federal transfer or
donation.

7. Explanation of changes.

a. Section 101-42.205 is amended by
removing paragraph (b) and redesignating
paragraph (c) as paragraph (b) and revising it
to read as follows:

§101-42.205 Exceptions to reporting.

* K K
a

(b) When EPA, under its authorities,
transfers accountability for hazardous
materials to Federal, State, and local
agencies, to research institutions, or to
commercial businesses to conduct research
or to perform the actual cleanup of a
contaminated site, the item shall not be
reported.

b. Section 101-42.402 is amended by
revising paragraphs (a), (b), and (c) and
adding paragraph (d) to read as follows:

§101-42.402 Reporting hazardous
materials for sale.
* * * * *

(a) Reportable property. Personal property
which is reportable property and is identified
as hazardous must be reported to a GSA
regional office for utilization screening in
accordance with § 101-42.204. If, after
reporting to GSA, the hazardous materials are
not transferred or donated, in accordance
with Subparts 101-42.2 through 101-42.3
and 101-42.11, the hazardous materials will
be programmed for sale by GSA, unless
advised otherwise by the holding agency in
accordance with Part 101-45, without further
documentation from the holding agency.

(b) Nonreportable property. Under § 101-
42.202, holding agencies are required to
identify and label hazardous materials.
Listings of personal property which is
nonreportable property and is identified as
hazardous must be made available to GSA
area utilization officers for local utilization
and donation screening in accordance with
§101-42.204 and § 101-42.205. If property
has not been reported and is to be sold by

GSA, it must be reported to GSA for sale on
Standard Form 126, Report of Personal
Property for Sale, or by automated means
which GSA is capable of accepting.

(c) Certification and Description. The SF
126 shall contain a certification, executed by
a duly authorized agency official, in block
16c or as an addendum, that the item has
been clearly labeled and packaged as
required in §101-42.202(e) and 101-42.204.
The SF 126 shall also contain or be
accompanied by a full description of the
actual or potential hazard associated with
handling, storage, or use of the item. Such
description shall be furnished by providing:

(1) An MSDS or copy thereof; or

(2) A printed copy of the record,
corresponding to the hazardous material
being reported, from the automated HMIS; or

(3) A written narrative, included in either
block 16c or as an addendum, which
complies with the requirements of 29 CFR
1910.1200.

(d) Property not subject to GSA screening.
Hazardous material which may not be
reported to GSA in accordance with §101—
42.204 and §101-42.205 shall not be
reported to GSA for sale unless GSA agrees
to conduct such sale.

c. Section 101-43.001-30 is revised to read
as follows:

§101-43.001-30 Screening period.

Screening period means:

(a) For reportable personal property of a
civilian agency, the screening period is
normally a period of 21 calendar days from
the day following receipt of the automated
report in FEDS or receipt of the manually
completed report in the appropriate GSA
office to and including the day specified as
the surplus release date. For reportable
property that is reported by a military
activity during a period of property
accumulation prior to a period of formal
utilization screening, the screening period
normally extends from the date of reporting
to a period of 21 calendar days from the day
following the date of the end of the
accumulation.

(b) For civilian nonreportable property, the
screening period is normally a period of 21
calendar days from the day the property is
made available by the holding agency for
screening as excess. For military
nonreportable property that undergoes a
period of accumulation prior to a period of
utilization screening, the screening period is
normally the same as for reportable property.

d. Section 101-43.001-34 is added to read
as follows:

§101-43.001-34 Unit cost.

Unit cost means the original acquisition
cost of a single item of property.

e. Section 101-43.302 is amended by
revising paragraph (c) to read as follows:

§101-43.302
* * *
(c) GSA will assist agencies in meeting
their requirements for nonreportable
property. Federal agencies requiring such
property should contact the appropriate GSA
regional office indicated in § 101-43.4802.
GSA area utilization officers, stationed at key

Agency responsibility.
* *

excess generating points throughout the
United States, screen and offer nonreportable
property as it becomes available for transfer.
* * * * *

f. Section 101-43.304-1 is amended by
revising paragraph (a) to read as follows:

§101-43.304-1 Reporting.

(a) Reportable property enumerated by the
Federal supply classification (FSC) groups
and classes, acquisition cost, and condition
codes in §101-43.4801 shall be reported
promptly to GSA with descriptions in
sufficient detail to permit transfer or sale
without further reference to the holding
agency. In the absence of these descriptions,
adequate commercial descriptions shall be
substituted. Exceptions to these reporting
requirements are covered in § 101-43.305.
Whenever possible, the national stock
number (NSN) shall be provided as part of
the description. It is essential that the excess
personal property report reflect the true
condition of the property as of the date it is
reported excess through assignment of the
appropriate disposal condition code
designation as defined in § 101-43.4801(e).
Each Department of Defense excess personal
property report must also contain the
appropriate supply condition code as defined
in §101-43.4801(f), including reports of
contractor inventory so far as practicable.
When available from property records,
civilian agencies shall also include the
appropriate supply condition code in excess
personal property reports. To expedite
processing, reports may be submitted up to
60 calendar days prior to the actual date of
property availability, provided that the report
clearly indicates this pending status and
reflects the date on which the property will
be determined excess.

* * * * *

g. Section 101-43.304-2 is amended by

revising paragraph (b) to read as follows:

§101-43.304-2 Form and distribution of
reports.
* * * * *

(b) The SF 120 and SF 120A shall be
submitted in an original and three copies.
Reporting by ADP media shall be as specified
and approved by GSA. Reports shall be
directed to the GSA regional office for the
region in which the property is located (see
§101-43.4802). However, reports of fixed-
wing and rotary-wing aircraft shall be
submitted to the General Services
Administration (9FB), San Francisco, CA
94102.

h. Section 101-43.304-4 is revised to read
as follows:

§101-43.304-4 Property at installations
due to be discontinued.

Executive agencies that have installations
which are due to be discontinued, closed, or
abandoned and at which there will be excess
personal property shall, unless inadvisable in
the interest of national security, give advance
notice of such situations as early as possible
by letter to the appropriate GSA regional
office. In such cases, agencies shall identify
the installations to be discontinued, provide
the scheduled date for the removal of
personnel from the location, and specify the
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last date when the personal property will be
needed. As soon as possible after filing the
advance notice, the excess personal property
shall be reported in accordance with §101—
43.304-1 to provide time for screening for
Federal utilization and donation purposes,
within forty-two calendar days when
possible.

i. Section 101-43.305 is revised to read as
follows:

§101-43.305 Nonreportable property and
property not subject to GSA screening.

(a) Nonreportable property must be locally
screened only, and it need not be reported to
GSA for nationwide utilization screening.
Such property is a valuable source of supply
for Federal agencies; therefore, GSA regional
offices and GSA area utilization officers are
responsible for local screening of such
property, for making it available to Federal
agencies, and for its expeditious transfer.
Holding agencies shall cooperate with GSA
representatives in making information
available and in providing access to
nonreportable property. Federal agency
employees shall be permitted access to
holding installations for screening purposes
upon presentation of a valid Federal agency
employee’s identification card.

(b) A listing of nonreportable property,
providing the extended value in acquisition
cost dollars of each line item and the total
number of line items on the listing, must be
made available to GSA area utilization
officers for local utilization and donation
screening. Agencies that have computer
records of their excess/surplus personal
property are encouraged to report
nonreportable property electronically, in lieu
of submitting hardcopy listings. Agencies
that are not able to report nonreportable
property electronically, and have
nonreportable property which is to be sold by
GSA if it survives utilization and donation
screening, are encouraged to report that
property on a Standard Form (SF) 120, in lieu
of an excess listing, to eliminate the need to
submit SF 126, Report of Personal Property
for Sale, after the completion of donation
screening.

(c) In accordance with paragraph (d) of this
section, certain kinds of property are not
covered by the GSA utilization screening
process. Such property is neither reportable
property nor nonreportable property. It is the
responsibility of the owning agency to screen
such property and make reasonable efforts to
obtain utilization among other Federal
agencies. Although not required to do so,
GSA may assist in the screening and transfer
of such property when requested to do so by
the owning agency or when otherwise
directed by GSA.

(d) Unless otherwise directed by GSA, the
following general categories of excess
personal property are excepted from the GSA
utilization screening process and shall not be
reported to GSA for nationwide
circularization nor made available to GSA
area utilization officers for local screening:

(1) Perishables, defined for the purposes of
this section as any foodstuffs which are
subject to spoilage or decay;

(2) Property dangerous to public health and
safety;

(3) Scrap, except aircraft in scrap
condition, provided the property strictly
conforms to the definitions for scrap found
at §101-43.001-29;

(4) Property determined by competent
authority to be classified or otherwise
sensitive for reasons of national security;

(5) Controlled substances in which case
solicitation shall be limited to those agencies
authorized for transfer under § 101-42.1102—
3 provisions;

(6) Reportable property which, prior to
reporting as required in § 101-43.304, is
transferred directly between Federal agencies
as provided in §101-43.309-5(a) or by
prearrangement with GSA to fill a known
need,

(7) Trading stamps and bonus goods (see
§101-25.103-4);

(8) Nonappropriated fund property;

(9) Nuclear Regulatory Commission-
controlled materials (see §101-42.1102—-4
and 10 CFR Parts 30 through 35, 40, and 70.);
and

(10) Hazardous waste and items
determined by the holding agency to be
extremely hazardous (see § 101-42.402).

§101-43.307-7 [Amended]

j. Section 101-43.307-7 is amended by
removing paragraph (a) and redesignating
paragraph (b) as new paragraph (a) and
paragraph (c) as new paragraph (b).

k. Section 101-43.307-12 is amended by
revising paragraphs (c), (d), (e), and (f) to read
as follows:

§101-43.307-12 Shelf-life items.

* * * * *

(c) Reportable shelf-life items which have
a remaining useful life of 6 weeks or more
before reaching the expiration date shall be
reported as excess in accordance with §101—
43.304. Agencies may, at their option, also
report shelf-life items which are
nonreportable property. The report shall
identify the items in the description as shelf-
life items by carrying the designation symbol
“SL’ and by showing the expiration date. If
the item has an extendable-type expiration
date, there shall also be furnished an
indication as to whether the expiration date
is the original or an extended date.

(d) Normally, items reported in accordance
with paragraph (c) of this section, including
medical shelf-life items held for national
emergency purposes, will be given a surplus
release date effective 21 calendar days from
the date following the day the property was
reported. This date may be shortened or
extended according to utilization objectives
and the remaining useful shelf life. However,
GSA offices will screen shelf life items for
both reportable property and nonreportable
property to permit their use before the shelf
life expires and the items are unfit for human
use.

(e) Nonreportable shelf-life items which
have a remaining useful life of 6 weeks or
more before reaching the expiration date
shall be made available for use by other
Federal agencies as provided in § 101-
43.305. Agency documents listing such items
shall show the expiration date and, in the
case of items with an extendable expiration
date, shall indicate whether the expiration
date is the original or an extended date.

When such items are determined excess, a
surplus release date shall be established by
the holding agency providing a minimum of
21 calendar days for utilization screening,
unless determined otherwise by GSA. With
the approval of GSA, the surplus release date
may be extended by the holding agency when
the items are selected by an authorized
screener for transfer or are set aside by a GSA
representative for potential or actual transfer.
For controlled substances (as defined in
§101-42.001), each executive agency shall
comply with §101-42.1102-3.

(f) Shelf-life items which have a remaining
useful life of less than 6 weeks, regardless of
classification as reportable property or
nonreportable property, shall be made
available for utilization by other Federal
agencies in the manner provided in
paragraph (e) of this section.

* * * * *

1. Section 101-43.307-13 is revised to read

as follows:

§101-43.307-13 Medical shelf-life items
held for national emergency purposes.

(a) Whenever the head of an executive
agency determines that the remaining storage
or shelf-life of medical materials or supplies
held for national emergency purposes is of
too short duration to justify their continued
retention for such purposes and that their
transfer or disposal would be in the best
interest of the United States, those materials
or supplies shall be considered to be
nonreportable property unless otherwise
directed by GSA. To the greatest extent
practicable, the above determination shall be
made at such time as to ensure that such
medical materials or supplies can be
transferred or otherwise disposed of in
sufficient time to permit their use before their
shelf-life expires and the items are unfit for
human use.

(b) Excess medical shelf-life items
regardless of the remaining useful life shall
be made available for use by other Federal
agencies as provided in § 101-43.305. Each
agency may also report excess medical shelf-
life items to enhance the possibility of
utilization through increased circularization.
The excess report shall identify items as
medical shelf-life items held for national
emergency purposes by carrying the
designating symbol “MSL"” in the description
of the report and by showing the shelf-life
expiration date. Information shall also be
furnished regarding whether the expiration
date is the original or the extended date.
Further, whenever medical shelf-life items
held for national emergency purposes are
reported as excess, any specialized storage
requirements pertaining to the items listed
thereon shall be noted on the report.

(c) When such items are determined
excess, a surplus release date shall be
established by the holding agency in
accordance with §101-43.311-2. For
controlled substances (as defined in § 101—
42.001), each executive agency shall comply
with §101-42.1102-3.

(d) Transfers among Federal agencies of
medical materials and supplies held for
national emergency purposes and determined
to be excess shall be accomplished in
accordance with § 101-43.309, except that
such transfers shall be made upon such terms
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and prices as shall be agreed to by the
Federal agencies concerned. Proceeds from
such transfers may be credited to the current
applicable appropriation or fund of the
transferring agency and shall be available
only for the purchase of medical materials or
supplies for national emergency purposes.

m. Section 101-43.309-2 is amended by
revising paragraphs (b) and (d) to read as
follows:

§101-43.309-2 Information on availability.

* * * * *

(b) Review of an electronic bulletin board
called FEDS/SCREEN (Federal Disposal
System/Screen by Computer and Request
Excess by Electronic Notification) which
contains information on GSA’s nationwide
inventory of excess and surplus property;

* * * * *

(d) Submission of current and future
requirements for excess personal property to
the appropriate GSA regional office using
GSA Form 1539, Request for Excess Personal
Property, illustrated at § 101-43.4902-1539.
Instructions for submission of requirements
may be obtained from any GSA regional
office. Wherever possible, the NSN should be
included for each item requested. GSA will
assist agencies in obtaining NSN’s to the
extent practicable. If substitute items are
acceptable, these should also be identified by
NSN. Requirements for NSN items may be
submitted electronically. If not currently
available as excess, property requirements
identified by NSN’s will be retained for
approximately 180 calendar days. Property
reported excess during this time, if matched
with recorded requirements, will be offered
for immediate transfer. Agencies should
update their lists of items at the end of each
180-calendar-day period to retain visibility in
the requirements bank.

n. Section 101-43.309-5 is amended by
revising paragraph (a) to read as follows:

§101-43.309-5 Procedure for effecting
transfers.

(a) All transfers of excess personal property
between Federal agencies shall be by SF 122,
Transfer Order Excess Personal Property (see
§101-43.4901-122), or any other transfer
order form approved by GSA. Automated
requests on approved forms and automated
requests generated by FEDS/SCREEN may be
used for excess personal property transfers.
However, Federal agencies using automated
requests shall ensure that document numbers
are controlled and records maintained
indicating the official authorized to approve
property transfers. Except for automated
transfer orders generated by FEDS/SCREEN,
each transferee agency shall forward the
original and three copies of the transfer order
to the appropriate GSA regional office (see
§101-43.4802) for approval. A SF 120 is not
required in addition to SF 122 for direct
transfers. Prior approval by GSA is not
required when the appropriate GSA regional
office is furnished an information copy of
each direct transfer order by the transferor
agency within 10 workdays from receipt of
the order, and the property involved in the
given transaction is:

(1) Reportable property under § 101-43.304
but has not yet been reported to GSA, the

total acquisition cost of the transfer order
does not exceed $10,000, and the owning
agency'’s regulations relative to internal
distribution have been satisfied; or

(2) Nonreportable property under § 101—
43.305 and has not been reserved at the
holding location for special screening by the
appropriate GSA regional office, and the total
acquisition cost of the transfer order does not
exceed $50,000.

* * * * *

0. Section 101-43.311-1 is revised to read
as follows:

§101-43.311-1 Reportable property.

(a) Excess personal property, which is
reported to GSA in accordance with §101—
43.304 and not transferred to other Federal
agencies shall become surplus at the close of
business on the surplus release date, which
is indicated on the report of excess personal
property to GSA. With the exception of
aircraft and vessels, the surplus release date
will normally be 21 calendar days from the
day after GSA receives the report of the
excess personal property. The surplus release
date for aircraft, and for vessels 1,500 gross
tons and under in FSC Group 19, will be 60
calendar days from the day after GSA
receives the report of excess in the
appropriate GSA regional office.

(b) GSA may expedite screening by
shortening the period of utilization screening
for items individually or by FSC class which
have a history of little demand. GSA may
extend the screening period to adequately
screen large generations or specialized items.
The appropriate GSA regional office will
coordinate surplus release date changes with
the reporting activity to minimize impact on
the utilization and disposal process.
Agencies may not shorten or lengthen
screening periods on their own.

p. Section 101-43.311-2 is amended by
revising paragraph (a) and removing
paragraph (c) to read as follows:

§101-43.311-2 Nonreportable property.

(a) Nonreportable property shall become
surplus when it has been made available by
the holding agency for Federal use for a
minimum of 21 calendar days from the date
made available for screening to Federal
agencies, unless determined otherwise by
GSA, and has not been selected for transfer
by another Federal agency. Holding agencies
shall annotate property records with the date
of the agency excess determination.
Authorized Federal agency representatives
may request and, with the approval of GSA,
holding agencies will grant additional
screening time not to exceed 30 calendar
days, unless otherwise agreed upon by the
holding agency and the GSA regional office
concerned. GSA may shorten or lengthen the
screening time.

* * * * *

g. Section 101-43.314 is amended by
revising paragraph (b)(2)(iv) to read as
follows:

§101-43.314 Use of excess personal
property on grants.
* * * * *

(b)* * *

(2) * ok *

(iv) Excess scientific equipment transferred
pursuant to section 11(e) of the National
Science Foundation Act of 1950, as amended
(42 U.S.C. 1870(e)). GSA will consider items
of personal property as scientific equipment
for transfer without reimbursement to the
National Science Foundation (NSF) for use
by a project grantee when the property
requested is within FSC groups 12 (Fire
Control Equipment), 14 (Guided Missiles), 43
(Pumps and Compressors), 48 (Valves), 58
(Communication, Detection, and Coherent
Radiation Equipment), 59 (Electrical and
Electronic Equipment Components), 65
(Medical, Dental, and Veterinary Equipment
and Supplies), 66 (Instruments and
Laboratory Equipment), 67 (Photographic
Equipment), 68 (Chemicals and Chemical
Products), or 70 (General Purpose
Information Processing Equipment (Including
Firmware), Software, Supplies, and Support
Equipment). GSA will give consideration to
transfer without reimbursement of items of
excess property in other FSC groups when
NSF certifies the item requested is a
component of or related to a piece of
scientific equipment or is an otherwise
difficult-to-acquire item needed for scientific
research. Items of property determined by
GSA to be common use or general purpose
property, regardless of classification, shall
not be transferred to NSF for use by a project
grantee without reimbursement.

* * * * *

r. Section 101-43.4801 is amended by
revising paragraphs (a) through (d) to read as
follows:

§101-43.4801 Excess personal property
reporting requirements.

(a) The table shown in paragraph (d) of this
section shows the excess personal property
Federal Supply Classification (FSC) groups
and classes comprising reportable property.
Property in these groups and classes must be
reported to GSA when the following
condition code and dollar threshold criteria
are met:

(1) With the exception of aircraft, the
condition code as defined in paragraph (e) of
this section is salvage or better. Fixed-wing
and rotary-wing aircraft, airframe structural
components, and aircraft engines, as
specified in paragraph (b) of this section, are
reportable regardless of condition in
accordance with § 101-43.304-2.

(2) The unit cost, measured in acquisition
dollars, is $5,000 or more.

(b) With respect to aircraft and aircraft
components and accessories:

(1) As indicated in the table in paragraph
(d) of this section, line items in FSC classes
1510, 1520, 1560, 2810, 2840, or any class in
FSC group 16 shall be reported. In agencies
other than the Department of Defense, all line
items in these classes shall be reported
regardless of condition code when dollar
criteria are met. For the Department of
Defense, aircraft in FSC class 1510 which are
in the Cargo/Transport, Observation, Anti-
sub, Trainer, or Utility series, all aircraft in
FSC class 1520, and line items in other
classes which are components of these
aircraft shall be reported regardless of
condition code when dollar criteria are met.
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(2) Items in FSC classes 1510 and 1520
held by the Department of Defense or other
agencies shall be reported to the General
Services Administration (9FB), San
Francisco, California 94102.

(c) All excess Government-owned
information technology (IT) equipment and
software, as defined in Subpart 101-43.6,
shall be disposed of in accordance with the
provisions of that Subpart.

(d) The following table shows FSC groups
and classes which comprise reportable
property: o

FSC group FSC class

Noun name

Aircraft, fixed wing.

Aircraft, rotary wing.

Airframe, structural components.
Space vehicles.

Railway equipment.

Tractors.

Diesel engines and components.

Gas turbines and jet engines.

Metalworking machinery.
Service and trade equipment.

equipment).

Materials handling equipment.

Pumps and compressors.

Furniture.

Aircraft components and accessories.
Ships, small craft, pontoons, and floating docks (All but vessels over 1500 gross tons).
Ground effect vehicles, motor vehicles, trailers, and cycles.

Gasoline, reciprocating engines, except aircraft.
Gasoline, reciprocating engines, aircraft.

Woodworking machinery and equipment.

Special industry machinery (all but 3690 Specialized ammunition and ordinance machinery and related

Agricultural machinery and equipment.
Construction, mining excavating, and highway maintenance equipment.

Fire fighting, rescue, and safety equipment.

Motor vehicle maintenance and repair shop specialized equipment.
Aircraft maintenance and repair shop specialized equipment.

Lubrication and fuel dispensing equipment.

Guided missile maintenance, repair, and checkout specialized equipment.
Miscellaneous maintenance, and repair shop specialized equipment.
Space vehicle maintenance, repair, and checkout specialized equipment.
Prefabricated structures and scaffolding.

Electric wire and power and distribution equipment.

Instruments and laboratory equipment.

Food preparation and serving equipment.

follows:

s. Section 101-43.4802 is revised to read as

§101-43.4802 Regional office addresses
and assigned areas.

Region and office address

Regional areas

National Capital Region, 470 L'Enfant Plaza East, SW., Suite 8100,
Washington, DC 20407.

1—General Services Administration, O’Neill Federal Office Building,
Massachusetts, 10 Causeway Street, Boston, MA 02222.

2—General Services Administration, Jacob K. Javits Federal Building,
26 Federal Plaza, New York, NY 10278.

3—General Services Administration, Wannamaker Building, 100 Penn
Square East, Philadelphia, PA 19107.

4—General Services Administration, 410 West Peachtree Street, At-
lanta, GA 30365.

5—General Services Administration, 230 South Dearborn Street, Chi-
cago, IL 60604.

6—General Services Administration, 4400 College Blvd., Suite 175,
Overland Park, KS 66211.

7—General Services Administration, 819 Taylor Street, Fort Worth, TX
76102.

8—General Services Administration, Building 41, Denver Federal Cen-
ter, Denver, CO 80225.

9—General Services Administration, 450 Golden Gate Avenue, San
Francisco, CA 94102.

10—General Services Administration, 400 15th Street, SW., Auburn,
WA 98001.

District of Columbia, Maryland (Prince Georges and Montgomery
Counties only).

Virginia (Prince William, Loudoun, Fairfax and Arlington Counties, and
the cities of Alexandria, Fairfax, Falls Church, Manassas, and Ma-
nassas Park only).

Connecticut, Maine, New Hampshire, Rhode Island, Vermont.

New Jersey, New York, Commonwealth of Puerto Rico, Virgin Islands.

Delaware, Maryland, Pennsylvania, Virginia, West Virginia.

Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina,
South Carolina, Tennessee.

Illinois, Indiana, Michigan, Minnesota, Ohio, Wisconsin.

lowa, Kansas, Missouri, Nebraska.

Arkansas, Louisiana, New Mexico, Oklahoma, Texas.

Colorado, Montana, North Dakota, South Dakota, Utah, Wyoming.

Arizona, California, Hawaii, Nevada, Pacific Ocean Areas.

Alaska, Idaho, Oregon, Washington.
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t. Section 101-44.109 is amended by
revising paragraphs (a) and (b) to read as
follows:

§101-44.109 Donation screening period.

(a) Unless otherwise directed by GSA, a
period of 21 calendar days following the
surplus release date (see §101-43.001-32)
shall be provided to set aside surplus
reportable and nonreportable property
determined to be usable and necessary for
donation purposes in accordance with the
provisions of Subparts 101-44.2, 101-44.4,
and 101-44.5. Reportable surplus property
will be set aside for donation when a
Standard Form 123, with an informational
copy to the holding activity, is submitted to
a GSA regional office for approval within the
donation screening period. Nonreportable
property will be set aside for donation upon
notification to a holding activity within the
donation screening period by a responsible
Federal official, a State agency
representative, or an authorized donee
representative that the property is usable and
necessary for donation purposes.

(b) During the prescribed 21-day donation
screening period, Standard Forms 123 will be
processed by GSA regional offices in the
following sequence:

(1) Department of Defense personal
property which is reportable surplus will be
reserved for public airport donation during
the first 5 calendar days of the donation
screening period and for service educational
activities (SEA’s) during the next 5 calendar
days. During the remaining portion of the
donation screening period, the property will
be available on an equal basis to all
applicants.

(2) Executive agency personal property,
other than personal property of the
Department of Defense, which is reportable
surplus will be reserved for public airport
donation during the first 5 calendar days of
the donation screening period. During the
remaining portion of the donation screening
period, the property will be available on an
equal basis to all applicants. This property is
not available for donation to SEA’s.

(3) All executive agency personal property
which is nonreportable surplus will be made
available for donation on an equal basis to all
applicants. SEAs are not eligible for donation
of nonreportable surplus of executive
agencies other than the Department of
Defense.

* * * * *

u. Section 101-45.303 is amended by
revising paragraphs (a) and (b) to read as
follows:

§101-45.303 Reporting property for sale.

* * * * *

(a) Reportable surplus. Reportable surplus,
if not donated, will be programmed for sale
by the GSA regional office unless the holding
agency indicates on their reports of excess
personal property that they elect to sell their
own property.

(b) Nonreportable surplus. Nonreportable
surplus, if not donated, shall be reported to
the appropriate GSA regional office on
Standard Form 126, Report of Personal
Property for Sale (illustrated at § 101—
45.4901-126) if GSA is to sell the property.

Standard Form 126A, Report of Personal
Property for Sale (Continuation Sheet), shall
be added if additional pages are required.
Standard Forms 126 and 126A are stocked as
five-part carbon interleaved forms and may
be obtained by submitting a requisition in
FEDSTRIP/MILSTRIP format to the GSA
regional office providing support to the
requesting activity.

8. Effect on other directives. This
regulation modifies portions of regulations
appearing at Parts 101-42 through 101-45
that pertains to the reporting and screening
process for property determined to be excess
to an agency’s needs.

Dated: September 5, 1996.
David J. Barram,
Acting Administrator of General Services.
[FR Doc. 97-574 Filed 1-14-97; 8:45 am]
BILLING CODE 6820-24-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[PR Docket Nos. 92-235 and 92-257; FCC
96-492]

Private Land Mobile Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: The Commission has adopted
a Memorandum Opinion and Order
(MO&O) which addresses issues and
concerns raised in twenty-four petitions,
five oppositions, and three replies,
requesting that we reconsider or clarify
various decisions and technical rules
adopted in the Report and Order (R&O)
in PR Docket No. 92-235. This MO&O
also addresses a petition for
reconsideration filed in PR Docket No.
92-257 regarding the shared use of
industrial/land transportation and
maritime public correspondence
frequencies. Consistent with our
objective of increasing the efficiency of
the PLMR frequency bands this MO&O
clarifies our decisions in the R&O, and
where necessary, makes appropriate
modifications to the rules. This MO&O
maintains the channel plan adopted in
the R&O, but also permits frequency
coordinators to recommend frequencies
for any technology with lesser
bandwidth, provided that interference is
not caused to other systems.
Additionally, the Commission extends
the first transition date for the type
acceptance of narrowband equipment
from August 1, 1996, to February 14,
1997, and retains the second transition
date of January 1, 2005. Further, the
Commission clarifies the rules regarding
type acceptance to provide greater

flexibility for manufacturers to support
existing equipment and, where
appropriate, to provide alternatives to
our efficiency standards. Finally, the
Commission clarifies a variety of
technical rules including, but not
limited to, those pertaining to new
power/antenna height limits, the
emission mask, and frequency stability
requirements.

EFFECTIVE DATE: February 14, 1997.

FOR FURTHER INFORMATION CONTACT: Ira
Keltz of the Wireless
Telecommunications Bureau at (202)
418-0680 or via E-Mail at
mayday@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, FCC
96-492, adopted December 23, 1996,
and released December 30, 1996. The
full text of this Memorandum Opinion
and Order is available for inspection
and copying during normal business
hours in the FCC Reference Center
(Room 239) 1919 M Street, NW,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, ITS, Inc., 2100 M Street
NW, Suite 140, Washington, DC 20037,
telephone (202) 857-3800.

Summary of Order

1. The R&O (60 FR 37152, July 19,
1995) provided the private land mobile
radio (PLMR) community with a
regulatory framework that promotes
efficient use of spectrum, increases
technical flexibility, enhances the
deployment of new technologies, and
promotes a competitive and robust
marketplace for product development.
In this action, the Commission clarifies
its decisions in the R&O and where
necessary, makes appropriate
modifications to the rules.

2. In the R&O, the Commission
adopted a channel plan based on 7.5
kHz channel spacing in the 150-174
MHz VHF band and 6.25 kHz channel
spacing in the 421-430 MHz, 450-470
MHz, and 470-512 MHz UHF bands.
Flexibility is provided to licensees by
permitting them to aggregate up to four
narrowband channels to employ
spectrum efficient wideband
technology. Additionally, licensees are
provided with a simple migration path
because they will be able to remain on
their currently assigned center
frequencies and can continue to use
existing equipment while they upgrade
to new equipment.

3. Several petitioners ask the
Commission to reconsider the new
channel plan and instead adopt a
channel plan based on 5 kHz channel
spacing claiming that the Commission’s
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decision to space channels at 7.5 kHz
creates inefficient “white spaces” in the
VHF band. Additionally, they assert that
the ability to use wideband equivalent
technologies by aggregating narrowband
channels is not taken into account in
our rationale for rejecting 5 kHz spacing.
We disagree with these petitioners. In a
5 kHz channel plan, a user would need
to identify three contiguous channels to
obtain a 12.5 kHz channel, but only two
are required in the adopted plan. Thus,
the adopted plan eases the transition for
current users who desire to implement
a two-step transition to narrowband
through 12.5 kHz equipment. Petitioners
also assert that inefficient white spaces
are created by our adopted channel
plan, since 12.5 kHz VHF equipment
would actually use 15 kHz of spectrum
by aggregating two 7.5 kHz VHF
channels. However, to use 12.5 kHz
equipment in a plan based on 5 kHz
channels would also require licensees to
use 15 kHz of spectrum because they
would have to aggregate three 5 kHz
channels. In the UHF band, 12.5 kHz
equipment also would use 15 kHz of
spectrum in a 5 kHz channel plan, but
only 12.5 kHz of spectrum in the
adopted plan. Furthermore, a 5 kHz
channel plan would require users who
choose to implement 6.25 kHz
equipment to acquire the same 15 kHz
of spectrum needed for 12.5 kHz
equipment. Thus, a 5 kHz channel plan
would create as much or more white
space than the adopted channel plan.

4. Consequently, we conclude that our
adopted 7.5/6.25 kHz channel plan is
more flexible than a 5 kHz plan because
it will accommodate users of 25, 12.5,
6.25, and 5 kHz equipment while
accomplishing our goal of increasing
spectrum efficiency. Further, this
channel plan creates a flexible migration
path, which is considered a critical
factor by current users. For these
reasons, we decline to modify the
channel plan as adopted in the R&O.
However, we are mindful of the fact that
some users may want to implement 5
kHz technology within their existing 25
kHz bandwidth. Such a channelization,
however, would require the licensee to
deviate from the adopted band plan.
Therefore, we will permit frequency
coordinators to recommend frequencies
inconsistent with the adopted band
plan, for any technology, including 5
kHz, provided that such a system will
not cause harmful interference to any
existing system.

5. In the R&O, we decided to manage
the transition to narrowband channels
through the type acceptance process.
This decision requires that new
equipment type accepted after August 1,
1996, and January 1, 2005, meet

specified efficiency guidelines. We note,
however, that this approach does not
impose a strict transition timetable upon
individual users.

6. Petitioners argue that the
conversion timetable for the type
acceptance of narrowband equipment is
too short and fails to account for normal
product development cycles. They
recommend that the first transition date
be extended to August 1, 1998, and that
the second transition date be extended
to January 1, 2014. Other petitioners
oppose this request stating that such
action is not necessary because the R&O
does not mandate the production or use
of any particular type of technology
according to a fixed timetable.

7. As noted, the transition dates
established in the R&O do not require
manufacturers to take any specific
action. Consequently, we believe it is
unnecessary to make extensive changes
to the adopted transition dates and,
thus, deny the request to do so.
Additionally, we note that a number of
manufacturers have already type
accepted equipment that is compliant
with the new rules. However, in
consideration of the time elapsed
between the R&O and adoption of this
MO&O, and because this MO&O
modifies rules which affect the type
acceptance of equipment, we are
extending the first transition date from
August 1, 1996, to February 14, 1997.
Additionally, to remove the uncertainty
in trying to anticipate the amount of
time necessary to attain a type
acceptance grant, we are amending 47
CFR 90.203 to clarify that the transition
dates refer to type acceptance
application filing deadlines, rather than
type acceptance grants.

8. The Association of Public-Safety
Communications Officials-International,
Inc. asks that we reconsider our
decision not to adopt specific transition
deadlines for public safety users. We
decline to adopt such dates. The
imposition of a mandate on any user,
particularly public safety entities, to
replace existing equipment and systems,
is contrary to one of our basic goals in
this proceeding of providing maximum
flexibility to individual users. Also,
since public safety entities are funded
by local tax dollars, and are often
constrained by limited financial
resources, subjecting these entities to
such a mandate could be unduly
burdensome. Further, in light of the
work of the Public Safety Wireless
Advisory Committee and the
Commission’s overall evaluation and
assessment of public safety wireless
communications in WT Docket No. 96—
86 (61 FR 25185, May 20, 1996), it
would be premature at this time to make

decisions regarding transition dates for
public safety users.

9. In the R&O, we adopted spectrum
efficiency standards that require at least
one voice channel per 12.5 kHz of
channel bandwidth for equipment type
accepted after August 1, 1996, and at
least one voice channel per 6.25 kHz of
channel bandwidth for equipment type
accepted after January 1, 2005.
Additionally, after August 1, 1996,
equipment designed for data operation
must be capable of supporting a
minimum data rate of 4800 bits per
second per 6.25 kHz of bandwidth.

10. Several petitioners request that the
type acceptance rules be amended to
allow alternative showings of spectrum
efficiency for low power frequency
reuse systems. We agree with the
petitioners that there is a place within
the PLMR environment for spectrum
efficient low-power, frequency reuse
systems. However, we will not alter the
efficiency standard. instead, we will
exempt all transmitters that operate
with less than 500 mW output power
from the bit rate requirement for type
acceptance. Additionally, we will
provide manufacturers with additional
flexibility to design spectrally efficient
transmitters. The Commission’s
Equipment Authorization Division may,
on a case by case basis, grant type
acceptance to equipment with slower bit
rates than specified in 47 CFR
90.203(j)(3) and 47 CFR 90.203(j)(5),
provided that an acceptable technical
analysis is submitted with the
application which demonstrates that the
slower data rate will provide more
spectral efficiency than the standard
data rate.

11. Some petitioners asked that we
clarify the distinction between digital
voice and data. In this connection, we
refer to the definitions in 47 CFR part
2. Radios type accepted for telephony
must meet the voice channel standard,
and those type accepted for telegraphy
or telemetry must meet the data rate
standard. Further radios that are type
accepted for both telephony and
telegraphy or telemetry must meet both
standards. Additionally, because 47 CFR
90.207(b) allows stations authorized for
telephony to use emissions for
telecommand, the telecommand
function of such radios will not be
subject to the data rate standard. Also,
because transmissions made via modem
through the external microphone port of
an analog radio are limited to audio, the
data rate standard will not be applied to
such uses. Finally, we clarify that the
spectrum efficiency requirements
imposed by the R&O do not apply to
paging systems.
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12. In the R&O, we adopted new
power and antenna height limitations
based on “‘safe harbor” tables submitted
by the Land Mobile Communications
Council (LMCC). These new limits
allow various combinations of effective
radiated power (ERP) and antenna
height above average terrain (HAAT)
based upon the size of an applicant’s
desired service area and the applicant’s
operating frequency. In general, the
rules allow for a maximum ERP of 500
watts and maximum service area radii of
40 km in the VHF band and 32 km in
the UHF band. The rules state that larger
areas, up to 80 km, will be authorized
provided that the applicant
demonstrates that the requested station
parameters will not produce coverage in
excess of that which is required.
However, areas larger than 80 km will
be authorized on a secondary basis.
Finally, these new rules only apply to
new stations, which were defined as
stations not functionally integrated with
an earlier-installed system.

13. Several petitioners argue that
special separation criteria should be
developed for systems that operate in
the 150-174 MHz and 421-512 MHz
bands under conditions of extreme
terrain, that a streamlined process for
deviating from the power/antenna
height tables be considered for
applicants that operate in areas of non-
uniform terrain, that applicants be
permitted to use any commonly
accepted propagation model to
demonstrate radio system coverage, and
that a formal waiver not be required for
such requests.

14. We agree that special
consideration should be given to the
power/antenna heights in areas of
extreme terrain. We recognize that in
these areas, average terrain calculations
may not provide accurate depictions of
the actual terrain over which a system
will operate and therefore our tables
may not provide an appropriate antenna
height/power combination for a desired
service area size. We are modifying 47
CFR 90.205(d)(2) and 47 CFR
90.205(g)(2) to reflect that applicants
may deviate from the tables when
operating in areas of non-uniform
terrain. Additionally, the rules allow the
use of generally accepted engineering
practices and standards, including
models that are widely accepted by the
engineering community, as producing
outputs representative of real world
results. Applicants who demonstrate
special circumstances (e.g. extreme
terrain conditions or need for a larger
service area) will not be required to
submit a waiver request to the
Commission. Rather, the required
engineering analysis should be

submitted to the frequency coordinator
and as an attachment to the license
application, FCC Form 600.
Additionally, a waiver request will be
unnecessary for applicants who request
service areas greater than 40 km in the
VHF band and 32 km in the UHF band.
These applications, however, pursuant
to footnote 4 in Tables 1 and 2 of 47
CFR 90.205, must be accompanied by a
justification for the larger service area
and include a technical analysis
demonstrating that the signal strength at
the edge of the service area is within the
specified guidelines. Additionally, we
will allow applicants to exceed the
reference antenna height limits if they
correspondingly lower their power.

15. Petitioners seek clarification of the
rules that would classify all base
stations with service areas greater than
80 km as secondary arguing that certain
geographic areas, particularly in western
regions, warrant special consideration
because the terrain in those areas
provide few suitable transmitter sites.

16. We note that licensees who need
to communicate over large distances
generally employ systems that make
extensive use of mobile relay stations,
which are afforded the protection of
primary status under our rules. Because
mobile relay stations would typically be
within 80 km of another base station,
primary status would be conferred on
the entire area that a licensee needs to
cover. We believe that coverage areas up
to 80 km around a single base station
will serve the vast majority of licensees
and are modifying 47 CFR 90.205(d)(3)
and 47 CFR 90.205(g)(3) to confer
primary status for communications
within 80 km from a base station. We
also recognize that some licensees’
operations may require primary status
within a region larger than 80 km.
Because we anticipate that a limited
number of licensees will have such
needs, we will entertain waiver requests
for those instances where a licensee
requests coverage by one base station for
an area greater that 80 km.

17. Many petitioners seek clarification
on what constitutes a new station. As a
general matter, we elected to exempt
existing stations from complying with
the power/antenna height tables
adopted in the R&O in order to afford
licensees flexibility to modify, expand,
or upgrade their facilities without
adversely affecting their current
operations. 47 CFR 90.135 provides
examples of permissible modifications
to authorized stations. Stations that
modify their existing authorization in
accordance with one of the listed
modifications will not be subject to the
new power/antenna height rules. We
decline to grant a request to characterize

the addition of base and mobile relay
facilities that operate on different
frequencies from an existing system as
an existing system.

18. Because 47 CFR 90.135(a) allows
licensees to modify their authorizations
due to a change in emissions, the new
power/antenna height limits will not
apply to systems that are modified by
converting to equipment designed for
narrower channel bandwidths.
Furthermore, if the only modification
that a licensee makes to a system is a
narrowing of its emission, a formal
application for modification need not be
filed with the Commission. However,
the licensee will be required to notify
the Commission of this change
immediately, either by filing FCC Form
405—A or submitting a letter in
accordance with 47 CFR 90.135(d).

19. Several organizations seek
reconsideration of the power/antenna
height tables as they relate to private
carrier paging channels. We believe that
our rules should reflect the differences
between paging systems and the
majority of two-way mobile systems in
the PLMR bands. In this connection, we
will allow new one-way paging
operations to operate at the same power
levels that applied prior to the adoption
of the R&O, i.e., for most stations, 350
watts output power with no limit on
ERP, on the frequencies specifically
reserved for one-way paging.

20. Regarding the decision regarding
the ability of manufacturers to continue
producing and supporting 25 kHz
equipment through upgrades and
permissive changes, some petitioners
argue that it is unnecessary to prohibit
manufacturers from making minor
design changes to existing 25 kHz
equipment because our rules already
ensure a transition to more narrowband
equipment. This request is opposed by
Securicor Radiocoms Limited because it
is inconsistent with the primary goal in
this proceeding since it would excuse
compliance with the multi-mode
requirement. Our intent is to allow only
those modifications which would
provide a multi-mode capability or a
narrowband mode to existing
equipment. In these instances,
manufacturers must obtain a new FCC
Identifier for their equipment.
Modifications which entail the redesign
of existing equipment will not be
allowed.

21. When compared to wideband
channels, i.e., 25 kHz channels, the
rules adopted in the R&O allow
emissions on narrowband channels to
occupy a larger percentage of the
channel. This combination of increased
channel occupancy and narrower
channel spacing increases the
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importance of frequency stability to
reduce adjacent channel interference.
Therefore, the Commission adopted
stringent frequency stability
requirements as recommended by the
Telecommunications Industry
Association (TIA).

22. SEA, Inc. contends that the
frequency stability limits for mobile
radios designed to operate with channel
bandwidths of 6.25 kHz are too
restrictive and recommends alternative
limits. These recommendations are
supported by Motorola. We agree that,
in the VHF band, a less stringent
requirement can be tolerated because of
the presence of a small guard band.
Further, we believe that the frequency
coordination process can compensate
for less stringent requirements in the
UHF band. Therefore, we are modifying
47 CFR 90.213 in accordance with the
suggestions of SEA.

23. In order to accommodate our new
channel plan, we adopted new
guidelines for authorized bandwidth.
For equipment designed to operate on
7.5 kHz or 6.25 kHz channels, the
authorized bandwidth is 6 kHz and for
equipment designed to operate on 12.5
kHz channels the authorized bandwidth
is 11.25 kHz. SEA requests that the
authorized bandwidth for 6.25 kHz
channels in the UHF and VHF bands be
reduced to 5 kHz in order to allow same
area operation on the narrowband
channels.

24. We decline to reduce the
authorized bandwidth from 6 kHz to 5
kHz. The 6 kHz authorized bandwidth
was chosen to provide manufacturers
with flexibility to implement a wide
range of modulation techniques. We
note, however, that the emission mask
only serves as an upper limit and thus,
manufacturers can employ any emission
they desire as long as they do not
exceed the specified limits. Therefore, if
a manufacturer determines that same-
area operations cannot be achieved on
adjacent narrowband channels, it can
design its equipment with narrower
emissions.

25. When determining the shape of a
frequency mask, it is essential that
instrumentation requirements and
measurement procedures are defined. In
general, transmitter emissions are
measured using established industry
standards. In this connection, EIA/TIA
Standard 603 instructs radio
manufacturers to use a resolution
bandwidth of 300 Hz or less. Consistent
with this standard, in the R&O, we
determined that emissions of equipment
designed to operate in the Refarming
bands should be measured using a
resolution bandwidth of 100 Hz with

the measuring instrument in a peak hold
mode.

26. Motorola contends that using a
resolution bandwidth of 100 Hz, rather
than the 300 Hz recommended by TIA,
adds 5 dB of energy to the adjacent
channel and will result in reduced
spectrum efficiency. SEA agrees with
Motorola, but recommends that the
resolution bandwidth be left at 100 Hz,
and that the attenuation of the emission
masks be adjusted 5 dB.

27. We decline to adjust the
measurement technique adopted in the
R&O. The current industry trend for
measuring digital emissions just outside
the channel, i.e., the adjacent channel,
is to use measuring instrumentation
having a resolution capability of 1% of
the bandwidth of the carrier emission.
This is evidenced by measurement
procedures and interpretations that have
been developed in our rules for the
licensed Personal Communications
Services (PCS) and unlicensed PCS
devices. A resolution bandwidth of 1%
of the carrier emission bandwidth
provides a reasonable compromise
where the emission’s interference
potential can be measured and the
instrumentation will not detrimentally
affect the measurement. Using a 100 Hz
resolution bandwidth for equipment in
the Refarming bands approximates the
1% standard that has been accepted by
the affected industries in other rule
makings. Finally, we believe the claim
of a 5 dB increase in energy to the
adjacent channel to be overstated
because it assumes a uniform level of
energy across the measurement window
without taking into account the roll-off
of energy at the band edges that results
from the emission mask. Therefore, we
conclude that any effects on the
adjacent channel will be less than 5 dB.

28. In order to promote flexibility for
manufacturers to introduce new and
innovative modulation techniques in
the PLMR bands below 512 MHz, we
revised 47 CFR 90.211 to eliminate
those requirements that were primarily
applicable to radios that use frequency
modulation (FM). TIA supports our
objective, but disagrees with our
decision to remove specified deviation
limits for FM and recommends that the
modulation limits be reinserted into the
rules with their respective filter
characteristics. We disagree. Our
rationale for removing the filter
specifications from 47 CFR 90.211 and
the FM deviation limits from 47 CFR
90.209 was to provide manufacturers
flexibility in designing and
implementing radio specifications. In
this connection, we believe that setting
specifications for FM would be
inconsistent with such rationale.

29. With the adoption of a new
channel plan, many frequency
allocations and assignments were
altered, particularly those of the former
low power offset channels. One result of
the new channel plan is that channels
formally available as low power offset
channels under Section 47 CFR 90.267
are now available as regularly assignable
channels for high power operations.
Additionally, the new channel plan
resulted in a reallocation of some of
these channels from one radio service to
another by allocating channels that were
between allocations for two different
radio services to the radio service or
services where the lower of the channels
was allocated. Many Petitioners request
that we reexamine permissible uses for
several former offset channels. Upon
reexamination, we are making several
modifications to the frequency tables in
47 CFR part 90.

30. The R&O provided several
operational alternatives for licensees
authorized on the former low power
offset channels. One option is to remain
on their current channels and achieve
primary status by providing sufficient
justification to raise power. A second
option is to migrate to designated low
power channels and achieve primary
status on those channels. A third option
is to remain on their current channel at
low power and continue to have
secondary status.

31. The Alarm Industry
Communications Committee (AICC)
contends that licensees should be able
to attain primary status without raising
power. Additionally, they ask whether
stations wishing to increase power need
to file a letter notification or an
application to provide coordinates.
Finally, AICC suggests that the
Commission continue to allow the
current practice for alarm transmitters of
providing coordinates for the center of
an operating area and the radius around
these coordinates in which transmitters
will operate rather than requiring each
fixed transmitter to be individually
licensed.

32. As an initial matter, recognizing
that any decision regarding changes in
power requirements on former low
power offset channels will be affected
by our resolution of the exclusivity
issues raised in the Further Notice of
Proposed Rule Making (60 FR 37148,
July 18, 1995) in this proceeding, we
defer decisions on this matter to a future
Order. Regarding the requirement to
furnish coordinates, we note that
situations exist where it is neither
feasible nor desirable for a licensee to
furnish coordinates of all transmitters in
their system. Therefore, we will allow
licensees to supply only coordinates of
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the center of an operating area and a
radius when all stations are fixed, low
power, i.e., not to exceed 2 watts,
stations.

33. When we eliminated the low
power offset channels in the R&O, we
established new low power offset
channels 3.125 kHz removed from
regularly assignable channels and
authorized them on a secondary, non-
interference basis. The creation of these
channels was opposed by the Personal
Communications Industry Association
which contends that low power users
will be accommodated through
coordinator designated exclusive low
power channels and the color dot
channels and that these new low power
offset channels will recreate difficulties
which existed with the former low
power offset channels Finally, they state
that these new low power offset
channels may have the unintended
effect of preventing the use of primary
channels by wideband, spectrally
efficient systems. We agree that these
low power offset channels could
potentially have a detrimental effect on
the operations on primary channels and
will therefore remove the new low
power offset channels from 47 CFR
90.267(b). However, in light of
technological advances and usage
patterns in these bands, we reserve the
right to revisit this issue in the future.

34. When we established the
Emergency Medical Radio Service
(EMRS), we assigned the 453 MHz and
458 MHz frequencies used for medical
paging systems in the Special
Emergency Radio Service (SERS) to the
EMRS. SERS users were permitted to
continue operating on these channels as
primary users for a period of five years.
In the R&O, the SERS frequencies
reassigned to the EMRS were
rechannelized at the new narrowband
spacings. Several petitioners request
removal of the new channels that arose
from splitting the 453 MHz and 458
MHz channels from the SERS. We agree
and will remove the 453 MHz
narrowband channels from the SERS
frequency table in 47 CFR 90.53(a).

35. In the EMRS, MED channels are
used for emergency medical
communications. Prior to adoption of
the R&O, there were 10 MED channels,
designated as MED-1 through MED-10.
The new channel plan created 3 new
MED channels higher in frequency than
each existing MED channel. These new
channels, designated as MED-A through
MED-X, were assigned as follows: MED-
A, MED-B, and MED-C were assigned
between MED-1 and MED-2, MED-D,
MED-E, and MED-F were assigned
between MED-2 and MED-3. The new
MED channels higher in frequency than

MED-9 and MED-10 were not labeled.
Several Petitioners propose changing
the MED channel labeling scheme to
one that is entirely numeric.

36. We agree that a different labeling
approach is needed for the new MED
channels because any confusion
regarding their designation could
potentially interfere with the
communication of messages necessary
to ensure public safety. Therefore, we
will use a trailing 1, 2, or 3 to designate
the position of the new MED channels
in relation to the existing MED
channels. For example, the channel 6.25
kHz above MED-3 will be designated as
MED-31, the channel 12.5 kHz above
MED-3 as MED-32, and the channel
18.25 kHz above MED-3 as MED-33.
We will adopt this labeling approach for
designating the channel positions
accorded to each of the 10 MED
channels.

37. Currently, 47 CFR 90.217 exempts
transmitters used in the Business Radio
Service that have an output power not
exceeding 120 milliwatts from the
technical requirements imposed by our
rules, provided that they meet minimum
emission limitations. Many petitioners
request that this exemption be expanded
to include all PLMR services. We agree
and are expanding the current
exemption to include all private land
mobile radio services.

38. In order to assure that transient
frequencies do not cause excessive
interference to land mobile licensees
and television receivers in adjacent
bands, the Commission adopted
standards for transient frequency
behavior. These standards are based on
EIA/TIA standard 603, which sets
allowable transient response for radios
that operate in three frequency bands:
30-300 MHz, 300-500 MHz, and 500—
1000 MHz.

39. Several petitioners request that we
clarify the new rules by declaring that
they are only applicable to equipment
type accepted after a specific date.
Motorola recommends that the three
frequency band columns listed in 47
CFR 90.214 be replaced by two
frequency band columns, one for 150—
174 MHz and one for 421-512 MHz. We
decline to modify the implementation
date of §90.214 of our rules. Since the
new rules took effect on August 18,
1995, the Commission’s Equipment
Authorization Division has been
granting type acceptance based on
transmitters meeting all of the new
technical requirements. Therefore,
because there have been no objections to
the transient frequency requirements of
47 CFR 90.214, we see no reason to
grant type acceptance to transmitters
that do not meet the new requirements.

Additionally, granting type acceptance
to radios that do not meet the new
requirements would be administratively
burdensome because it would create
two categories of transmitters which
would be difficult to track and identify
in the future. We are, however adopting
Motorola’s recommendation to apply
the standards for radios that operate in
the 421-500 MHz band to radios that
operate in the 500-512 MHz band.

40. In the R&O, we eliminated 47 CFR
90.271 which provided for 5 kHz
narrowband channels that were offset
either 2.5 kHz or 7.5 kHz from regularly
assignable channels in the 150-170
MHz band. Additionally, the R&O
permits licensees on these channels to
remain on their currently authorized
frequency until August 1, 2001 if
interference is not experienced.
Securicor asserts that users of these 5
kHz channels, who operate the most
spectrally-efficient equipment in the
PLMR bands, are being treated unfairly
because they must modify their systems
to comply with the new channel plan
even if they do not experience or cause
interference.

41. We share Securicor’s concern
about unnecessarily causing disruption
to existing operations. Therefore, to
accommodate the needs of our licensees
and to prevent the premature
obsolescence of narrowband systems
that are already operating in the 150—
174 MHz band, we will extend by two
years, until August 1, 2003, the date by
which these licensees must migrate to
one of the new VHF channels.
Additionally, licensees may remain on
their currently assigned channels after
August 1, 2003, on a secondary, non-
interference basis.

42. We recently adopted rules in PR
Docket No. 92—-257 (60 FR 35507, July
10, 1995) to allow industrial and land
transportation entities to use nine VHF
maritime public correspondence
channel pairs for standard two-way
base/mobile operations. 47 CFR 90.283
imposes power/antenna height
restrictions on these frequencies and
requires minimum separation distances
from protected entities.

43. LMCC requests that the 25 kHz
wide channels listed in 47 CFR 90.283
of our rules be integrated into the new
6.25 kHz narrowband channel plan. We
note that new 25 kHz Part 90 radios will
no longer be type accepted in the 150—
174 MHz band after the effective date of
the rule amendments of this MO&O;
thus, we find it unreasonable to require
their use. Additionally, we believe that
the current restrictions are sufficient to
ensure that PLMR licensees operating
on narrowband channels will not cause
harmful interference to the protected
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entities. Therefore, we modify 47 CFR
90.283 to provide narrowband channel
spacings for PLMR users on the shared
maritime public correspondence
frequencies.

44. The Industrial
Telecommunications Association
requests that we adopt changes in the
power/antenna height tables of 47 CFR
90.283(c) and 47 CFR 90.283(d) to
accommodate users that need to exceed
the imposed limits due to circumstances
such as terrain effects or coverage
requirements. We are not modifying the
rules, rather, we will require a request
for waiver of the power/antenna height
limits of 47 CFR 90.283.

45. With the adoption of this
Memorandum Opinion and Order, we
finalize the new channel plan and
incorporate certain modifications to our
regulatory and technical framework for
the PLMR services in 47 CFR part 90.
These new rules will provide greater
technical flexibility for PLMR licensees
and equipment manufacturers, promote
the highly effective and efficient use of
the PLMR spectrum, and create an
environment which will provide users
the opportunity to introduce advanced
technologies into the private land
mobile radio services.

46. The rules are set forth at the end
of this document.

47. The rules contained herein have
been analyzed with respect to the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq., and found to
contain no new or modified form,
information collection, and/or
recordkeeping, labeling, disclosure, or
record retention requirements and will
not increase or decrease burden hours
imposed on the public.

48. This Memorandum Opinion and
Order and the rule amendments are
issued under the authority of 47 U.S.C.
154(i), 303(r), and 405.

Final Regulatory Flexibility Analysis

49. As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rule Making (56 FR
31097, July 9, 1991) in PR Docket 92—
235. The Commission sought written
public comments on the proposals in
the Refarming Notice, including on the
IRFA. The Commission’s Final
Regulatory Flexibility Analysis (FRFA)
in this Memorandum Opinion and
Order conforms to the RFA, as amended
by the Contract With America
Advancement Act of 1996.1

1Pub. L. 104-121, 110 Stat. 847 (1996) (CWAAA).
Subtitle Il of the CWAAA is “The Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), codified at 5 U.S.C. 601 et seq.

A. Need For and Objective of the
Proposed Rule

50. Our objective is to increase
spectrum efficiency and facilitate the
introduction of advanced technologies
into the 150-174 MHz, 421-430 MHz,
450-470 MHz, and 470-512 MHz PLMR
bands. The Report and Order in this
proceeding modified the Commission’s
rules to resolve many of the technical
issues which inhibited the use of
spectrally efficient technologies in these
frequency bands. This MO&O address
petitions for reconsideration and
clarification received in response to the
Report and Order.

51. We find that the potential benefits
to the PLMR community exceed any
negative effects that may result from the
promulgation of rules for this purpose.
Thus, we conclude that the public
interest is served by modifying our rules
to increase the spectral efficiency of the
PLMR bands.

B. Summary of Significant Issues Raised
by the Public Comments in Response to
the Initial Regulatory Flexibility
Analysis

52. No comments were submitted in
direct response to the IRFA. We have,
however, reviewed general comments
that may impact small businesses.

C. Description and Estimate of the
Number of Small Entities Subject to
Which the Rules Apply

53. The rules adopted in this
Memorandum Opinion and Order will
apply to small business that choose to
use, manufacture, or design radios that
operate in the PLMR bands below 512
MHz. The are no Commission imposed
requirements, however, for any entity to
use or produce these products.

Estimates for PLMR Manufacturers

54. The Commission has not
developed a definition of small entities
specifically applicable to PLMR
manufacturers. Therefore, for the
purposes of this analysis, the applicable
definition of small entity is the
definition under the Small Business
Administration (SBA) rules applicable
to radio and television broadcasting and
communications equipment
manufacturers. The SBA defines a small
entity in this category as one in which
less than 750 persons are employed.2

55. Because the Regulatory Flexibility
Act amendments were not in effect until
the record in this proceeding was
closed, the Commission was unable to
request information regarding the
number of small entities that

2See 13 CFR 121.201, Standard Industrial
Classification (SIC) Code 3663.

manufacture PLMR equipment and is
unable at this time to determine the
number of manufacturers which are
small businesses. However, the 1992
Census of Manufacturers, conducted by
the Bureau of Census, which is the most
comprehensive and recent information
available, shows that approximately 925
out of the 948 entities manufacturing
radio and television transmitting
equipment in 1992 employed less than
750 persons.3 We are unable to discern
from the Census data precisely how
many of these manufacturers produce
private land mobile radios. Further, any
entity may choose to manufacture such
radio equipment. Therefore, for
purposes of our evaluations and
conclusions in this Final Regulatory
Flexibility Analysis, we estimate that
there are at least 925 manufacturers and
potential manufacturers of PLMR
equipment which are small businesses,
as that term is defined by the SBA.

Estimates for PLMR Licensees

56. Private land mobile radio system
serve an essential role in a vast range of
industrial, business, land transportation,
and public safety activities. These
radios are used by companies of all sizes
operating in all U.S. business categories.
Because of the vast array of PLMR users,
the Commission has not developed nor
would it be possible to develop a
definition of small entities specifically
applicable to PLMR users. For the
purpose of determining whether a
licensee is a small business as defined
by the SBA, each licensee would need
to be evaluated within its own business
area.

57. Because the Regulatory Flexibility
Act amendments were not in effect until
the record in this proceeding was
closed, the Commission was unable to
request information regarding the
number of small entities that are private
land mobile radio licensees. Therefore,
the Commission is unable at this time to
determine the number of small
businesses which could be impacted by
the rules. However, the Commission’s
fiscal year 1994 annual report indicates
that at the end of fiscal year 1994 there
were 1,101,711 licensees operating
12,882,623 transmitters in the PLMR

3See 1992 Census of Manufacturers, Industry
Series, Communication Equipment, Including Radio
and Television, Industries 3651, 3652, 3661, 3663,
and 3669, Issued March 1995, Table 4. This table
shows a total of 23 manufacturers with an average
of 1,000 employees or more and 908 with an
average of 499 employees or less. It lists a total of
17 manufacturers with an average of 500-999
employees. Because we could not determine the
number of manufacturers in 500-999 category with
an average of 750 employees or less, we assume all
17 are small businesses for the purpose of this
evaluation.
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bands below 512 MHz.4 Further,
because any entity engaged in a
commercial activity is eligible to hold a
PLMR license, these rules could
potentially impact every small business
in the U.S.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements of the Rules

58. There are no general reporting or
recordkeeping requirements. However,
for certain requests we have substituted
a new, less burdensome reporting
requirement in place of a requirement
for applicants to file applications for
waiver or modification.

(1) In order to obtain a type
acceptance grant, PLMR radios that
transmit data must meet a specified
spectrum efficiency standard—
measured in bits per second per Hertz.
For radios that transmit bit rates slower
than the specified standard, our rules
permit manufacturers an alternative to
requesting a waiver of the technical
rules. Type acceptance grants may be
obtained, provided that the applicant
submits a technical analysis which
demonstrates that the slower data rate
will provide more spectral efficiency
than the standard data rate.

(2) Our rules provide allowable
combinations of antenna height and
effective radiated power (ERP) based on
the size of the area an applicant intends
to serve and a certain signal strength at
the edge of this service area. Rather than
filing a waiver request, we are allowing
applicants to exceed the reference
antenna height, provided they
correspondingly lower their ERP and
demonstrate that the signal strength of
their system at the edges of their service
area meets the general limits.

(3) Licensees, when making changes
to their radio systems, are normally
required to file an application for
modification. However, in instances
where the only modification to a radio
system is a narrowing of its operating
bandwidth, we will not require an
application for modification. Instead,
we are only requiring that licensees
notify the Commission of the change.

E. Steps Taken by Agency To Minimize
Significant Economic Impact on Small
Entities Consistent With Stated
Objectives

59. The Commission, in this MO&O,
has considered petitions to reconsider
the rules adopted in the Report and
Order in this proceeding. In doing so,
the Commission has adopted several
alternatives which minimize burdens

4 See Federal Communications Commission, 60th
Annual Report, Fiscal Year 1994 at 120-121.

placed on small entities. First, the
Commission reaffirms its decision to
implement the transition to narrowband
equipment through the type acceptance
process. Users are not required to
replace their existing systems, rather
they are provided flexibility to choose a
transition schedule that best fulfills
their needs while balancing technical
capabilities and financial
considerations. Second, private paging
systems, many of which are operated by
small entities, will not be subject to
many of the new rules. This approach,
by not imposing new requirements on
private paging licensees, will lower the
cost of expanding such systems. Third,
we provide applicants the ability to
deviate from the new power/antenna
height restrictions, which only apply to
new stations, without applying for a
waiver. This approach eliminates the
need for small entities to remit waiver
fees of $125 per rule section per station.
Additionally, it eliminates the need for
small entities to expend clerical support
to prepare these waiver requests.
Fourth, we allow manufacturers to make
permissive changes to previously type
accepted equipment. This will allow
small entities to continue supporting
their existing equipment and customer
base in advance of changing their
production facilities to manufacture
radios compliant with the new spectrum
efficiency rules. Fifth, we ease the
frequency stability requirements for
narrowband radios and extend the
exemption from technical standards for
low power transmitters to all radio
services. These changes will lower
development and production costs for
small entities. Sixth, we will not require
licensees operating on 5 kHz channels
under former §90.271 of our rules to
comply with the new channel plan by
August 1, 2001. Instead, these licensees
can continue operating on their current
frequency as long as they do not cause
interference to other users. This
approach will lower costs to small
entities by not requiring those who
operate such systems to modify them
sooner than necessary or at all.

F. Commission’s Outreach Efforts To
Learn of and Respond to the Views of
Small Entities Pursuant to 5 U.S.C. 609

60. The Commission has, in this
proceeding, taken several steps to learn
and respond to the views of small
entities. In response to the Refarming
Notice, we held two public forums. On
November 14, 1991, the Private Radio
Bureau, in cooperation with the
Annenberg Washington Program,
Communications Policy Studies of
Northwestern University, sponsored a
conference on Refarming and on May

16, 1993, the Private Radio Bureau held
a Refarming technology Roundtable.
Additionally, throughout the course of
this proceeding the representatives of
the Private Wireless Division (PWD) of
the Wireless Telecommunications
Bureau have had numerous ex parte
discussions with small entities or their
representatives. For example, the PWD
has met with many of the frequency
coordinators for the nineteen PLMR
services.5

G. Report to Congress

61. The Commission shall send a copy
of this final Regulatory Flexibility
analysis, along with the Memorandum
Opinion and Order, in a report to
Congress pursuant to the SBREFA.6 A
copy of this FRFA will also be
published in the Federal Register.

List of Subjects in 47 CFR Part 90
Communications equipment, Radio.

Federal Communications Commission

William F. Caton,

Acting Secretary.

Rule Changes

Part 90 of Chapter | of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, and
332, unless otherwise noted.

2. Section 90.17 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(31) to read as
follows:

8§90.17 Local Government Radio Service.

* * * * *
(b) * * *
Frequency . Limita-
or band Class of station(s) tions
* * * * *
Mega-
hertz:
* * * * *
150 to 170 Base or Mobile ........ 29,31

* * * * *
* x *
C

(31) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz

5Many of the frequency coordinators are trade
associations and represent their members, many of
which are small entities, views on
telecommunications matters.

6See 5. U.S.C. 801(a)(1)(A).
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removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

3. Section 90.19 is amended by
revising the entries for 150 to 170 MHz,
and 460.0125 MHz in the frequency
table in paragraph (d) and adding
paragraphs (e)(35) and (e)(36) to read as
follows:

a secondary, non-interference basis after
August 1, 2003.
* * * * *

5. Section 90.23 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(24) to read as
follows:

§90.23 Highway Maintenance Radio
Service.

§90.27 Emergency Medical Radio Service.

* * * * *
§90.19 Police Radio Service. (b) > * *
* * * * *
Frequency ! Limita-
d) = * =* or band Class of station(s) tions
Frequency . Limita-
or band Class of station(s) tions * * * * *
Mega-
hertz:
* * * * *
Mega- * * * * *
hertz: 150 to 170 Base or Mobile ....... 21, 24
* * * * *
* * * * *
150 to 170 Base or Mobile ........ 33,35 () * * *
* * * * * (24) Licensees as of August 18, 1995
460.0125 ... do 26,36 Who operate systems that are 2.5 kHz
removed from regularly assignable
* * * * * frequencies may continue to operate on
(e) * * * a secondary, non-interference basis after

(35) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

(36) Use of this frequency is on a
secondary basis and subject to the
provisions of §90.267(a)(3), (a)(4), (a)(5),
and (a)(7)

* * * * *

4. Section 90.21 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(23) to read as
follows:

§90.21 Fire Radio Service.
* * * * *
(b) * K *x
Frequency : Limita-
or band Class of station(s) tions
* * * * *
Mega-
hertz:
* * * * *
150 to 170 Base or Mobile ........ 21, 23

* * * * *

(C) * * *

(23) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on

August 1, 2003.
* * * * *

6. Section 90.25 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(28) to read as
follows:

§90.25 Forestry-Conservation Radio
Service.

* * * * *
(b) * X *

Frequency : Limita-
or band Class of station(s) tions

* * * * *
Mega-

hertz:

* * * * *
150 to 170 Base or Mobile ........ 25, 28
* * * * *

(C) * X *

(28) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

7. Section 90.27 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b),
by revising the tables in paragraphs
(c)(11) and (c)(13)(i), and by adding
paragraph (c)(29) to read as follows:

* * * * *

(b)* * *
ngqtl)laeggy Class of station(s) Lt'irggsa'
Mega-

hertz:

* * * * *
150 to 170 Base or Mobile ........ 28, 29
* * * * *

(C) * * *

(11) * * *

Frequencies .
base gnd mobile Mo(t’i;llazo)nly Crr::%r;el
(MHz)
462.950 467.950 MED-9
462.95625 467.95625 | MED-91
462.9625 467.9625 | MED-92
462.96875 467.96875 | MED-93
462.975 467.975 MED-10
462.98125 467.98125 | MED-
101
462.9875 467.9875 MED-
102
462.99375 467.99375 | MED-
103
* * * * *
(13) * * *
(l) * X *
Frequencies :
base g\nd mobile Mo(t’)\}llazo)nly Crr::%r;el
(MHz)
463.000 468.000 MED-1
463.00625 468.00625 | MED-11
463.0125 468.0125 MED-12
463.01875 468.01875 | MED-13
463.025 468.025 MED-2
463.03125 468.03125 | MED-21
463.0375 468.0375 | MED-22
463.04375 468.04375 | MED-23
463.050 468.050 MED-3
463.05625 468.05625 | MED-31
463.0625 468.0625 | MED-32
463.06875 468.06875 | MED-33
46.075 46.075 MED-4
463.08125 468.08125 | MED-41
463.0875 468.0875 MED-42
463.09375 468.09375 | MED-43
463.100 468.100 MED-5
463.10625 468.10625 | MED-51
463.1125 468.1125 MED-52
463.11875 468.11875 | MED-53
463.125 468.125 MED-6
463.13125 468.13125 | MED-61
463.1375 468.1375 MED-62
463.14375 468.14375 | MED-63
463.150 468.150 MED-7
463.15625 468.15625 | MED-71
463.1625 468.1625 MED-72
463.16875 468.16875 | MED-73
463.175 468.175 MED-8
463.18125 468.18125 | MED-81
463.1875 468.1875 MED-82
463.19375 468.19375 | MED-83
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* * * * *

(29) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

8. Section 90.53 is amended by
revising the entries for 150 to 170 MHz
and 458.0375 MHz, removing the entries
for 453.03125 MHz, 453.03750 MHz,
453.04375 MHz, 453.08125 MHz,
453.08750 MHz, 453.09375 MHz,
453.13125 MHz, 453.13750 MHz,
453.14375 MHz, 453.18125 MHz,
453.18750 MHz, 453.19375 MHZz,
462.0125 MHz, 462.0375 MHz, 462.0625
MHz, 462.0875 MHz, 462.1125 MHz,
462.1375 MHz, 462.1625 MHz, 462.1775
MHz, 467.0125 MHz, 467.0375 MHz,
467.0625 MHz, 467.0875 MHz, 467.1125
MHz, 467.1375 MHz, 467.1625 MHz,
467.1875 MHz, and adding entries for
458.0125 MHz, 463.0125 MHz, 463.0375
MHz, 463.0625 MHz, 463.0875 MHz,
463.1125 MHz, 463.1375 MHz, 463.1625
MHz, 463.1875 MHz, 468.0125 MHz,
468.0375 MHz, 468.0625 MHz, 468.0875
MHz, 468.1125 MHz, 468.1375 MHz,
468.1625 MHz, and 468.1875 MHz in
the frequency table in paragraph (a), and
adding paragraph (b)(39) to read as
follows:

8§90.53 Frequencies available.

(a) * X X
Frequency . Limita-
or band Class of station(s) tions
Mega-
hertz:

* * * * *
150 to 170 Base or Mobile ........ 36, 39
* * * * *
458.0125 Mobile .....cccoveeiiines 38
458.0375 ... do . 38
463.0125 ... 38
463.0375 ... 38
463.0625 ... 38
463.0875 ... 38
463.1125 ... 38
463.1375 ... 38
463.1625  ...... 38
463.1875 ... 38
* * *
468.0125 ... 38
468.0375 ... 38
468.0625 ... 38
468.0875  ...... 38
468.1125 ... 38
468.1375 ... 38
468.1625  ...... 38
468.1875 ... 38

* * * * *

(39) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

9. Section 90.63 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (c)
and adding paragraph (d)(31) to read as
follows:

8§90.63 Power Radio Service.

* * * * *
(C) * X *

Frequency : Limita-
or band Class of station(s) tions

* * * * *
Mega-

hertz:

* * * * *
150 to 170 Base or Mobile ........ 29, 31
* * * * *

(d) * * %

(31) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

10. Section 90.65 is amended by
revising the entry for 150 to 170 MHz,
removing the second entry for 456.525
MHz, and adding entries for 456.7375
MHz and 462.5125 MHz in the
frequency table in paragraph (b) and
adding paragraph (c)(48) to read as
follows:

8§90.65 Petroleum Radio Service.

* * * * *
(b) * * %
Frequency . Limita-
or band Class of station(s) tions
* * * * *
Mega-
hertz:

* * * * *
150 to 170 Base or Mobile ........ 45, 48
* * * * *
456.7375 ... do i 46
* * * * *
462.5125 Mobile ........cccverrinine 46
* * * * *

(C) * Kk *

(48) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on

a secondary, non-interference basis after
August 1, 2003.

* * * * *

11. Section 90.67 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(43) to read as
follows:

8§90.67 Forest Products Radio Service.

* * * * *
(b) * K Xx
Frequency . Limita-
or band Class of station(s) tions
* * * * *
Mega-
hertz:
* * * * *
150 to 170 Base or Mobile ........ 39, 43

(43) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

12. Section 90.69 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(16) to read as
follows:

§90.69 Film and Video Production Radio
Service.

* * * * *
(b) * * X

Frequency  cass of station(s) Limita-
or band tions

* * * * *
Mega-

hertz:

* * * * *
150 to 170 Base or Mobile ........ 15, 16
* * * * *

(C) * K *

(16) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

13. Section 90.73 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (c)
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and adding paragraph (d)(42) to read as
follows:

§90.73 Special Industrial Radio Service.

* * * * *
Frequency  cass of station(s) Limita-
or band tions

* * * * *
Mega-

hertz:

* * * * *
150 to 170 Base or Mobile ........ 39, 42
* * * * *

(d) * * x

(42) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

14. Section 90.75 is amended by
revising the entries for 150 to 170 MHz,
150.830 MHz, 150.920 MHz, 151.070
MHz, 151.190 MHz, 151.310 MHz,
152.480 MHz, 157.740 MHz, 460.66250
MHz, 460.68750 MHz, 460.71250 MHz,
460.73750 MHz, 460.76250 MHz,
460.78750 MHz, 460.81250 MHz,
460.83750 MHz, 460.86250 MHz,
460.88750 MHz, 462.750 MHz, 462.775
MHz, 462.800 MHz, 462.825 MHz,
462.850 MHz, 462.875 MHz, 462.900
MHz, 462.925 MHz, 462.93750 MHz,
462.94375 MHz, 463.200 MHz, 464.4875
MHz, 464.5125 MHz, 464.5375 MHz,
464.5625 MHz, 464.98750 MHz,
465.01250 MHz, 465.650 MHz,
465.66250 MHz, 465.68750 MHz,
465.71250 MHz, 465.73750 MHz,
465.76250 MHz, 465.78750 MHz,
465.81250 MHz, 465.83750 MHz,
465.86250 MHz, 465.88750 MHz,
469.4875 MHz, 469.5125 MHz, 469.5375
MHz, and 469.5625 MHz, adding entries
for 154.585 MHz and 467.9375 MHz in
the table in paragraph (b) and adding
paragraphs (¢)(53), (c)(54), and (c)(55) to
read as follows:

§90.75 Business Radio Service.

* * * * *
(b) * * X
Frequency . Limita-
or band Class of station(s) tions
Mega-
hertz:

* * * * *
150 to 170 Base or Mobile ........ 48, 54
* * * * *
150.830 ... Base .......ccccceeeiiinnnne 8, 10, 12,

Frequency

or band

Class of station(s)

Frequency

or band

*

150.920 ...

*

151.070 ...

*

151.190 ...

*

151.310 ...

*

152.480 ...

*

154.585 ...

*

157.740 ...

*

460.6625

*

460.6875

*

460.7125

*

460.7375

*

460.7625

*

460.7875

*

460.8125

*

460.8375

*

460.8625

*

460.8875

*

462.750 ...

*

462.775 ...

*

462.800 ...

*

462.825 ...

*

462.850 ...

*

462.875 ...

*

462.900 ...

*

462.925 ...

462.9375

462.94375
463.200 ...

*

464.4875

*

464.5125

*

464.5375

*

464.5625

*

464.9875

*

465.0125

*

465.650 ...

. Limita-

Class of station(s) tions
...................... 2, 15, 24,
25, 26,
53
...................... 2,15, 24,
25, 26,
53

* * *
........................ 10, 49,
55
........................ 10, 49,
55
........................ 10, 49,
55

* * *
........................ 10, 49,
55

* * *
........................ 10, 49,
55
........................ 10, 49,
55
........................ 10, 49,
55

* * *
........................ 10, 49,
55
...................... 52
Base or mobile . 46
...................... 1,2, 26

* * *
...................... 1, 2, 24,
26, 29

* * *
...................... 1, 2, 24,
26, 29

* * *
...................... 1, 2, 24,
26, 29
...................... 1, 2, 24,
26, 29

* * *
...................... 52

* * *
...................... 52

* * *
...................... 2,4, 25,
26, 31
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Fgerqgjsggy Class of station(s) Lt'i?:r']tg' F[)?qg:r?dcy Class of station(s) Lt'irgr']tg' Fgerqgjsggy Class of station(s) Lt'i?:r']tg'
465.6625 ... oo RN 2,4,24, 4695625 ... do e 1,2, 24, * * * * *
25, 26, 26 Mega-
31, 53 hertz:
* * * * *
* * * * * * * * * *
* X *
465.6875 .. 40 2.4, 24, © _ 150 to 170 Base or Mobile ....... 17, 19
25, 26, (53) This frequency may be used on
31, 53 asecondary, non-interference basishya * * * * *
hospital or health care institution (d)> > =
* * * * * holding a license to operate a radio (19) Licensees as of August 18, 1995
465.7125 ... do oo, 2, 4,24, station under this part to operate a who operate systems that are 2.5 kHz
25,26, medical radio telemetry device with an  removed from regularly assignable
31,53  output power not to exceed 20 frequencies may continue to operate on
milliwatts without specific a secondary, non-interference basis after
465*7375 * d ¥ * 5 4*24 authorization from the Commission. August 1, 2003.
BVAC Y &< I O v , 4y , R
o5 26, (54) Licensees as of August 18,1995 * _* % * %
31, 53 who operate systems that are 2.5 kHz 17. Section 90.89 is amended by
removed from regularly assignable revising the entry for 150 to 170 MHz
* * * * * frequencies may continue to operate on  in the frequency table in paragraph (b)
465.7625 ... dO v, 2, 4,24, asecondary, non-interference basis after ~and adding paragraph (c)(27) to read as
25,26, August 1, 2003. follows:
81,53 (55) One-way paging transmitters on §90.89 Motor Carrier Radio Service.
. N . . " this frequency may operate with an * * * * *
465.7875 ... O oo 2, 4,24, OUPUL power of 350 watts. (o) * * =
'25' 26’ * * * * *
31,53 15, Section 90.79 is amended by F[)erqtl)J:r:\gy Class of station(s) Ltlg::sa-
. . . . ) revising the entry for 150 to 170 MHz
in the frequency table in paragraph (c)
465.8125 ... dO oo, 2,2451, gg, and adding paragraph (d)(32) to read as . N . . .
31 53 follows: Mega-
’ hertz:
. . . . . §90.79 Manufacturers Radio Service.
* * * * * * * * * *
465.8375 ... dO e 2,4, 24, 150 to 170 Base or Mobile ........ 24, 27
25, 26, (c)* * *
31, 53 * * * * *
Frequenc . Limita-
N R . . R oqul)Jandy Class of station(s) t|i0r|15 (> >~
465.8625 d 2 4 24 (27) Licensees as of August 18, 1995
e O rrrrrmms 25 26 who operate systems that are 2.5 kHz
31 53 * * * * * removed from regularly assignable
' Mega- frequencies may continue to operate on
* * * * * hertz: a secondary, non-interference basis after
* * * * *
August 1, 2003.
4658875 ... A0 vt 2'2‘511 gg: 150 to 170 Base or Mobile ........ 30,32 L USEL AT
31,53 - - - - 18. Section 90.91 is amended by
revising the entry for 150 to 170 MHz
* * * * * (dy* * = in the frequency table in paragraph (b)
466.0125 ... (o [0 T l,zé, ggy (32) Licensees as of AUgUSt 18’ 1995 and add|ng paragraph (C)(25) to read as
' 53 Who operate systems that are 2.5 kHz follows:
removed from regularly assignable . . .
* * * * * frequencies may continue to operate on 590.91* Rairoad Eadmfervme.
467.9375 ... T 24,52 @secondary, non-interference basis after =\
August 1, 2003.
* * * * * * * * * * F Limit
. . requency I f : |_m| a-
469.4875 ... do .., 1,2, 2246 16. Section 90.81 is amended by or band Class of station(s) tions
revising the entry for 150 to 170 MHz
N . . . . in the frequency table in paragraph (c) N . . N N
469.5125 do 12 24 and adding paragraph (d)(19) to read as Mega-
26 follows: hertz:
N . . N N 290.81 Telephone Maintenance Radio . . N . .
ervice. .
469.5375 ... dO o, 1,2, 2246, - . - - - 150 to 170 Base or Mobile ........ 23,25

* * * * *
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(C) * * *

(25) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

19. Section 90.93 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (b)
and adding paragraph (c)(20) to read as
follows:

§90.93 Taxicab Radio Service.

* * * * *
(b) * X *

Frequency  cass of station(s) Limita-
or band tions

* * * * *
Mega-

hertz:

* * * * *
150 to 170 Base or Mobile ........ 18, 20
* * * * *

(C) * * *

(20) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

20. Section 90.95 is amended by
revising the entry for 150 to 170 MHz
in the frequency table in paragraph (c)
and adding paragraph (d)(24) to read as
follows:

§90.95 Automobile Emergency Radio
Service.

* * * * *

(C) * * *

Frequency . o
or band Class of station(s)  Limitations

* * % % .
Megahertz:

* * * « .
150 to 170 Base or Mobile .... 21, 24
* * * * *

d * K* x

(24) Licensees as of August 18, 1995
who operate systems that are 2.5 kHz
removed from regularly assignable
frequencies may continue to operate on
a secondary, non-interference basis after
August 1, 2003.

* * * * *

21. Section 90.135 is amended by
revising paragraph (a)(2), redesignating
paragraph (b)(5) as paragraph (b)(6),

adding a new paragraph (b)(5), revising
the first and last sentences in paragraph
(d) and revising the first sentence in
paragraph (e) to read as follows:

§90.135 Modification of license.
a * X *

(2) Change in the type of emission,
except under the conditions specified in
paragraph (b)(5) of this section.

* * * * *
b * X *

(5) Change in the type of emission
when:

(i) Operation is in the 150-174 MHz
or 421-512 MHz bands; and

(i) The modification will be for a
narrower emission than specified in the
current authorization.

* * * * *

(d) In case of a change listed in
paragraphs (b)(1), (b)(2), or (b)(5) of this
section, the licensee must notify the
Commission immediately. * * *
Licensees whose licenses are due for
renewal and who have received the
renewal Form 574-R in the mail from
the Commission must use the
appropriate boxes on that form to notify
the Commission of a change listed in
paragraphs (b)(1), (b)(2), or (b)(5) of this
section.

(e) In the case of a change listed in
paragraphs (b)(3), (b)(4), and (b)(6) of
this section, the licensee must notify the
Commission within 30 days of the
change. * * *

* * * * *

22. Section 90.173 is amended by

revising paragraph (a) to read as follows:

§90.173 Policies governing the
assignment of frequencies.

(a) The frequencies which ordinarily
may be assigned to stations in the
services governed by this part are listed
in subparts B, C, D, E, and F of this part.
Frequencies other than those listed in
subparts B, C, D, and E may be assigned
in the 150-174 MHz, 421-430 MHz,
450-470 MHz, and 470-512 MHz bands,
provided such applications are
accompanied by a showing of frequency
coordination in accordance with the
requirements of Section 90.175. Except
as otherwise specifically provided in
this part, frequencies assigned to land
mobile stations are available on a shared
basis only and will not be assigned for
the exclusive use of any licensee.

* * * * *

23. Section 90.203 is amended by

revising paragraph (j) to read as follows:

8§90.203 Type acceptance required.
* * * * *

(1) Except where otherwise
specifically provided for, transmitters
operating on frequencies in the 150-174

MHz and 421-512 MHz bands must
comply with the following.

(1) Applications for type acceptance
received prior to February 14, 1997, will
be granted for equipment with channel
bandwidths up to 25 kHz.

(2) Applications for type acceptance
received on or after February 14, 1997
will only be granted for equipment with
the following channel bandwidths:

(i) 12.5 kHz or less for single
bandwidth mode equipment or multi-
bandwidth mode equipment with a
maximum channel bandwidth of 12.5
kHz;

(ii) 25 kHz for multi-bandwidth mode
equipment with a maximum channel
bandwidth of 25 kHz if it is capable of
operating on channels of 12.5 kHz or
less; and

(iii) 25 kHz if the equipment meets
the efficiency standard of paragraph
(1)(3) of this section.

(3) Applications for Part 90 type
acceptance of transmitters designed to
operate on frequencies in the 150-174
MHz and /or 421-512 MHz bands,
received on or after February 14, 1997,
must include a certification that the
equipment meets a spectrum efficiency
standard of one voice channel per 12.5
kHz of channel bandwidth.
Additionally, if the equipment is
capable of transmitting data, has
transmitter output power greater than
500 mW, and has a channel bandwidth
of 6.25 kHz or more, the equipment
must be capable of supporting a
minimum data rate of 4800 bits per
second per 6.25 kHz of channel
bandwidth.

(4) Applications for type acceptance
received on or after January 1, 2005,
except for hand-held transmitters with
an output power of two watts or less,
type acceptance will only be granted for
equipment with the following channel
bandwidths:

(i) 6.25 kHz or less for single
bandwidth mode equipment;

(i1) 12.5 kHz for multi-bandwidth
mode equipment with a maximum
channel bandwidth of 12.5 kHz if it is
capable of operating on channels of 6.25
kHz or less;

(iii) 25 kHz for multi-bandwidth mode
equipment with a maximum channel
bandwidth of 25 kHz if it is capable of
operating on channels of 6.25 kHz or
less; and

(iv) Up to 25 kHz if the equipment
meets the efficiency standard of
paragraph (j)(5) of this section.

(5) Applications for Part 90 type
acceptance of transmitters designed to
operate on frequencies in the 150-174
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MHz and/or 421-512 MHz bands,
received on or after January 1, 2005,
must include a certification that the
equipment meets a spectrum efficiency
standard of one voice channel per 6.25
kHz of channel bandwidth.
Additionally, if the equipment is
capable of transmitting data, has
transmitter output power greater than
500 mW, and has a channel bandwidth
of 6.25 kHz or more, the equipment
must be capable of supporting a
minimum data rate of 4800 bits per
second per 6.25 kHz of channel
bandwidth.

(6) Modification and permissive
changes to type acceptance grants.

(i) The Commission’s Equipment
Authorization Division will not allow
adding a multi-mode or narrowband
operation capability to single bandwidth
mode transmitters, except under the
following conditions:

(A) Transmitters that have the
inherent capability for multi-mode or
narrowband operation allowed in
paragraphs (j)(2) and (j)(4) of this
section, may have their grant of Type
Acceptance modified (reissued) upon
demonstrating that the original unit
complies with the technical
requirements for operation; and

(B) New FCC Identifiers will be
required to identify equipment that
needs to be modified to comply with the
requirements of paragraphs (j)(2) and
(1)(4) of this section.

(ii) All other applications for
modification or permissive changes will
be subject to the Rules of part 2 of this
chapter.

(7) Transmitters designed for one-way
paging operations will be type accepted
with a 25 kHz channel bandwidth and
are exempt from the spectrum efficiency
requirements of paragraphs (j)(3) and
(1)(5) of this section.

(8) The Commission’s Equipment
Authorization Division may, on a case
by case basis, grant type acceptance to
equipment with slower data rates than
specified in paragraphs (j)(3) and (j)(5)
of this section, provided that a technical
analysis is submitted with the
application which describes why the
slower data rate will provide more
spectral efficiency than the standard
data rate.

(9) Transmitters used for stolen
vehicle recovery on 173.075 MHz must

comply with the requirements of
Section 90.19(f)(7).

24. Section 90.205 is amended by
revising paragraph (d)(2), the last
sentence of paragraph (d)(3), paragraph
(9)(2), the last sentence of paragraph
(9)(3), and adding a new paragraph (n)
to read as follows:

8§90.205 Power and antenna height limits.

* * * * *

(d) * X *

(2) Applications for stations where
special circumstances exist that make it
necessary to deviate from the ERP and
antenna heights in Table 1 will be
submitted to the frequency coordinator
accompanied by a technical analysis,
based upon generally accepted
engineering practices and standards,
that demonstrates that the requested
station parameters will not produce a
signal strength in excess of 37 dBu at
any point along the edge of the
requested service area. The coordinator
may then recommend any ERP
appropriate to meet this condition.

(3) * * * For base stations with
service areas greater than 80 km, all
operations 80 km or less from the base
station will be on a primary basis and
all operations outside of 80 km from the
base station will be on a secondary basis
and will be entitled to no protection
from primary operations.

* * * * *

(2) Applications for stations where
special circumstances exist that make it
necessary to deviate from the ERP and
antenna heights in Table 2 will be
submitted to the frequency coordinator
accompanied by a technical analysis,
based upon generally accepted
engineering practices and standards,
that demonstrates that the requested
station parameters will not produce a
signal strength in excess of 39 dBu at
any point along the edge of the
requested service area. The coordinator
may then recommend any ERP
appropriate to meet this condition.

(3) * * * For base stations with
service areas greater than 80 km, all
operations 80 km or less from the base
station will be on a primary basis and
all operations outside of 80 km from the
base station will be on a secondary basis

and will be entitled to no protection
from primary operations.

* * * * *

(n) The output power shall not exceed
by more than 20 percent either the
output power shown in the Radio
Equipment List [available in accordance
with §90.203(a)(1)] for transmitters
included in this list or when not so
listed, the manufacturer’s rated output
power for the particular transmitter
specifically listed on the authorization.

25. Section 90.207 is amended by
revising the introductory text of
paragraph (a) and adding the symbol W
to paragraphs (a)(1) and (a)(3) to read as
follows:

§90.207 Types of emissions.

* * * * *

(a) Most common emission symbols.
For a complete listing of emission
symbols allowable under this part, see
§2.201 of this chapter.

(1) * X *

W—Cases not covered above, in
which an emission consists of the main
carrier modulated, either
simultaneously or in a pre-established
sequence, in a combination of two or
more of the following modes:
amplitude, angle, pulse.

* * * * *

(3) * X *

W—Combination of the above.
* * * * *

26. Section 90.211 is amended by
revising paragraph (a) to read as follows:

§90.211 Modulation requirements.
* * * * *

(a) Transmitters utilizing analog
emissions that are equipped with an
audio low-pass filter must meet the
emission limitations specified in
§90.210. Testing must be in accordance
with the rules specified in part 2 of this
chapter.

* * * * *

27. Section 90.213 is amended by
revising the entries for 150-174 MHz,
421-512 MHz, 806-821 MHz, 821-824
MHz, and 896-901 MHz, revising
footnotes 6, 7, and 8, and adding
footnote 14 to the table in paragraph (a)
to read as follows:

§90.213 Frequency stability.
(a) * * *
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MINIMUM FREQUENCY STABILITY
[Parts per million (ppm)]

Mobile stations

Fixed and
base stations Over 2 watts 2 watts or less
output power output power

Frequency range (MHz)

LIB0—LT4 o 5115 65 4650
* * * * * * *
A2L-502 oo e 7111425 85 85
BOB—82L ... e 141.5 25 25
821824 .. e 141.0 15 15
BOB—00L ..o e 140.1 15 15
* * * * * * *

4 Stations operating in the 154.45 to 154.49 MHz or the 173.2 to 173.4 MHz bands must have a frequency stability of 5 ppm.

5|n the 150-174 MHz band, fixed and base stations with a 12.5 kHz channel bandwidth must have a frequency stability of 2.5 ppm. Fixed and
base stations with a 6.25 kHz channel bandwidth must have a frequency stability of 1.0 ppm

6In the 150-174 MHz band, mobile stations designed to operate with a 12.5 kHz channel bandwidth or designed to operate on a frequency
specifically designated for itinerant use or designed for low-power operation of two watts or less, must have a frequency stability of 5.0 ppm. Mo-
bile stations designed to operate with a 6.25 kHz channel bandwidth must have a frequency stability of 2.0 ppm.

7In the 421-512 MHz band, fixed and base stations with a 12.5 kHz channel bandwidth must have a frequency stability of 1.5 ppm. Fixed and
base stations with a 6.25 kHz channel bandwidth must have a frequency stability of 0.5 ppm.

8|n the 421-512 MHz band, mobile stations designed to operate with a 12.5 kHz channel bandwidth must have a frequency stability of 2.5
ppm. Mobile stations designed to operate with a 6.25 kHz channel bandwidth must have a frequency stability of 1.0 ppm.

11 pPaging transmitters operating on paging-only frequencies must operate with frequency stability of 5 ppm in the 150-174 MHz band and 2.5
ppm in the 421-512 MHz band.
* * * *

* * *

14 Control stations may operate with the frequency tolerance specified for associated mobile frequencies.

*¥ooxroox o F §90.214 Transient frequency behavior. transient frequencies within the
28. Section 90.214 is revised to read Transmitters designed to operate in maximum frequency difference limits
as follows: the 150-174 MHz and 421-512 MHz during the time intervals indicated:

frequency bands must maintain

Maximum fre- All equipment

Time intervals 1. 2 quency dif-
ference 3 150 to 174 MHz | 421 10 512

Transient Frequency Behavior for Equipment Designed to Operate on 25 kHz Channels

+ 25.0 kHz 5.0 ms 10.0 ms
+ 12.5 kHz 20.0 ms 25.0 ms
+ 25.0 kHz 5.0 ms 10.0 ms

Transient Frequency Behavior for Equipment Designed to Operate on 12.5 kHz Channels

+ 12.5 kHz 5.0 ms 10.0 ms
+ 6.25 kHz 20.0 ms 25.0 ms
+ 12.5 kHz 5.0 ms 10.0 ms

Transient Frequency Behavior for Equipment Designed to Operate on 6.25 kHz Channels

+ 6.25 kHz 5.0 ms 10.0 ms
+ 3.125 kHz 20.0 ms 25.0 ms
+ 6.25 kHz 5.0 ms 10.0 ms

1ton is the instant when a 1 kHz test signal is completely suppressed, including any capture time due to phasing.

t1 is the time period immediately following ton.

tz is the time period immediately following ti.

tz is the time period from the instant when the transmitter is turned off until tos.

torr IS the instant when the 1 kHz test signal starts to rise.

2 During the time from the end of t, to the beginning of t3, the frequency difference must not exceed the limits specified in §90.213.

3 Difference between the actual transmitter frequency and the assigned transmitter frequency.

4 |If the transmitter carrier output power rating is 6 watts or less, the frequency difference during this time period may exceed the maximum fre-
quency difference for this time period.



Federal Register / Vol. 62, No. 10 / Wednesday, January 15, 1997 / Rules and Regulations

2041

29. Section 90.217 is amended by
revising the introductory text and the
first sentence in paragraph (a) to read as
follows:

§90.217 Exemption from technical
standards.

Except as noted herein, transmitters
used at stations licensed in the Business
Radio Service and at stations licensed in
the 150-174 MHz and 421-512 MHz
bands in any Radio Service listed in
Subparts B, C, D, and E of this Part
which have an output power not
exceeding 120 milliwatts are exempt
from the technical requirements set out
in this subpart, but must instead comply
with the following:

(a) For equipment designed to operate
with a 25 kHz channel
bandwidth, * * *

* * * * *

§90.267 [Amended]

30. Section 90.267 is amended by
removing and reserving paragraph (b).
31. Section 90.283 is amended by
revising the table in paragraph (a),
revising paragraph (c) and adding

paragraph (g) to read as follows:

§90.283 Inter-service sharing of maritime
frequencies in the 156-162 MHz band.

FREQUENCY (MHZ)

. : : Mobile station

Mobile station transmit transmit
157.200 .oooeiiiiieeiieeeeeeees 161.800
157.206251 .... 1161.80625
157.21252 ...... 2161.8125
157.218751 ... 1161.81875
157.225 .......... 161.825
157.231251 .... 1161.83125
157.23752 ...... 2161.8375
157.243751 ... 1161.84375
157.250 .......... 161.850
157.256251 .... 1161.85625
157.26252 ...... 2161.8625
157.268751 .... 1161.86875
157.275 .......... 161.875
157.281251 1161.88125
157.28752 ....ooeevveeeeeeee, 2161.8875
157.293751 ... 1161.89375
157.300 .......... 161.900
157.306251 .... 1161.90625
157.31252 ...... 2161.9125
157.318751 ... 1161.91875
157.325 .......... 161.925
157.331251 .... 1161.93125
157.33752 ...... 2161.9375
157.343751 ... 1161.94375
157.350 .......... 161.950
157.356251 .... 1161.95625
157.36252 ...... 2161.9625
157.368751 .... 1161.96875
157.375 .......... 161.975
157.381251 .... 1161.98125
157.38752 ...... 2161.9875
157.393751 1161.99375

FREQUENCY (MHz)—Continued

Mobile station

Mobile station transmit transmit

157.400 162.000

1This frequency will be assigned with an
authorized bandwidth not to exceed 6 kHz.

2This frequency will be assigned with an
authorized bandwidth not to exceed 11.25
kHz.

* * * * *

(c) Station power, as measured at the
output terminals of the transmitter,
must not exceed 50 watts for base
stations and 20 watts for mobile
stations, except in accordance with the
provisions of paragraph (g) of this
section. Antenna height (HAAT) must
not exceed 122 meters (400 feet) for base
stations and 4.5 meters (15 feet) for
mobile stations, except in accordance
with paragraph (g) of this section. Such
base and mobile stations must not be
operated on board aircraft in flight.

* * * * *

(9) Applicants seeking to be licensed
for stations exceeding the power/
antenna height limits of the table in
paragraph (d) of this section are
required to secure a waiver and must
submit with the application, an
interference analysis, based upon any of
the generally-accepted terrain-based
propagation models, that shows that co-
channel protected entities, described in
paragraph (d) of this section, would
receive the same or greater interference
protection than provided in the table.

32. Section 90.311 is amended by
revising the introductory text of
paragraph (b) to read as follows.

§90.311 Frequencies.

* * * * *

(b) Miami, FL, Dallas, TX, and
Houston, TX urbanized areas. Only the
first and last assignable frequencies are
shown. Assignable frequencies will
occur in increments of 6.25 kHz.
Frequencies listed in paragraph (a)(3) of
this section will only be assigned with
a maximum authorized bandwidth of 6
kHz.

* * * * *

[FR Doc. 97-831 Filed 1-14-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Part 1185

[STB Ex Parte No. 543]

Revision of Regulations for
Interlocking Rail Officers

AGENCY: Surface Transportation Board.
ACTION: Final rules.

SUMMARY: The ICC Termination Act of
1995 (ICCTA) abolished the Interstate
Commerce Commission (ICC) and
transferred certain rail regulatory
functions to the Surface Transportation
Board (Board). The ICCTA revised the
statute concerning restrictions on
officers and directors. Under new 49
U.S.C. 11328, individuals seeking to
hold the position of officer or director
only of Class Il railroads are no longer
required to seek Board authorization.
This publication contains our final rules
implementing the statute.

EFFECTIVE DATE: The rules are effective
on February 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Beryl Gordon, (202) 927-5660. [TDD for
the hearing impaired: (202) 927-5721.]

SUPPLEMENTARY INFORMATION: In a notice
of proposed rulemaking served May 10,
1996, and published in the Federal
Register on May 13, 1996 (61 FR 22014),
we proposed to revise 49 CFR part 1185
to reflect this statutory change (Pub. L.
104-88, 109 Stat. 803 (1995)) and to
propose other changes to our rules.
Comments were filed by Joseph C.
Szabo, for and on behalf of the United
Transportation Union, Illinois
Legislative Board (UTU), and by the
Association of American Railroads
(AAR).

The Board is adopting final rules in
this decision. This decision is available
to all persons for a charge by phoning
DC NEWS & DATA, INC., at (202) 289—
4357.

The Board certifies that this rule will
not have a significant economic effect
on a substantial number of small
entities. In response to the statutory
change, this rule will reduce regulation
and it imposes no new reporting
requirements on small entities.
Requirements for the form of the
application have been slightly modified
to conform to the Board’s rules of
practice.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.
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List of Subjects in 49 CFR Part 1185

Administrative practice and
procedure, Railroads.

Decided: December 31, 1996.

By the Board, Chairman Morgan, Vice
Chairman Simmons, Commissioner Owen.
Vernon A. Williams,

Secretary.

For the reasons set forth in the
preamble and under the authority of 49
U.S.C. 721(a), title 49, chapter X, part
1185 of the Code of Federal Regulations
is revised to read as follows:

PART 1185—INTERLOCKING
OFFICERS

Sec.

1185.1
1185.2
1185.3
1185.4

Definitions and scope of regulations.

Contents of application.

Procedures.

General authority.

1185.5 Common control.

1185.6 Jointly used terminal properties.
Authority: 5 U.S.C. 553 and 559 and 49

U.S.C. 721, 10502, and 11328.

§1185.1 Definitions and scope of
regulations.

(a) This part addresses the
requirement of 49 U.S.C. 11328
authorization of the Surface
Transportation Board (STB) needed for
a person to hold the position of officer
or director of more than one rail carrier,
except where only Class Il carriers are
involved. STB authorization is not
needed for individuals seeking to hold
the positions of officers or directors only
of Class Ill railroads. 49 U.S.C. 11328(b).

(b) When a person is an officer of a
Class | railroad and seeks to become an
officer of another Class | railroad, an
application under 49 U.S.C. 11328(a) (or
petition for individual exemption under
49 U.S.C. 10502) must be filed. All other
“interlocking directorates’ have been
exempted as a class from the prior
approval requirements of 49 U.S.C.
11328(a), pursuant to 49 U.S.C. 10502
and former 49 U.S.C. 10505. For such
interlocking directorates exempted as a
class, no filing with the STB is
necessary to invoke the exemption.

(c) An interlocking directorate exists
whenever an individual holds the
position of officer or director of one rail
carrier and assumes the position of
officer or director of another rail carrier.
This provision applies to any person
who performs duties, or any of the
duties, ordinarily performed by a
director, president, vice president,
secretary, treasurer, general counsel,
general solicitor, general attorney,
comptroller, general auditor, general
manager, freight traffic manager,
passenger traffic manager, chief
engineer, general superintendent,

general land and tax agent or chief
purchasing agent.

(d) For purposes of this part, a rail
carrier means a person providing
common carrier railroad transportation
for compensation (except a street,
suburban, or interurban electric railway
not operating as part of the general
system of rail transportation), and a
corporation organized to provide such
transportation.

8§1185.2 Contents of application.

(a) Each application shall state the
following:

(1) The full name, occupation,
business address, place of residence,
and post office address of the applicant.

(2) A specification of every carrier of
which the applicant holds stock, bonds,
or notes, individually, as trustee, or
otherwise; and the amount of, and
accurate description of, such securities
of each carrier for which the applicant
seeks authority to act. (Whenever it is
contemplated that the applicant will
represent on the board of directors of
any carrier securities other than those
owned by the applicant, the application
shall describe such securities, state the
character of representation, the name of
the beneficial owner or owners, and the
general nature of the business
conducted by such owner or owners.)

(3) Each and every position with any
carrier:

(i) Which is held by the applicant at
the time of the application; and

(if) Which the applicant seeks
authority to hold, together with the date
and manner of his or her election or
appointment thereto and, if the
applicant has entered upon the
performance of his duties in any such
position, the nature of the duties so
performed and the date when he first
entered upon their performance. (A
decision authorizing a person to hold
the position of director of a carrier will
be construed as sufficient to authorize
that person to serve also as chairman of
its board of directors or as a member or
chairman of any committee or
committees of such board; and,
therefore, when authority is sought to
hold the position of director, the
applicant need not request authority to
serve in any of such other capacities.)

(4) As to each carrier covered by the
requested authorization, whether it is an
operating carrier, a lessor company, or
any other corporation organized for the
purpose of engaging in rail
transportation. (If any such carrier
neither operates nor owns any railroad
providing transportation that is subject
to 49 U.S.C. 10501, the application shall
include a copy of such carrier’s charter
or certificate or articles of incorporation,

with amendments to date or, if already
filed with the former Interstate
Commerce Commission (ICC) or with
the STB, a reference thereto, with any
intervening amendments.)

(5) A full statement of pertinent facts
relative to any carrier involved which
does not make annual reports to the
STB.

(6) Full information as to the
relationship—operating, financial,
competitive, or otherwise—existing
between the carriers covered by the
requested authorization.

(7) Every corporation—industrial,
financial, or miscellaneous—of which
the applicant is an officer or director,
and the general character of the business
conducted by such corporation.

(8) The reasons, fully, why the
granting of the authority sought will not
affect adversely either public or private
interests.

(9) Whether or not any other
application for authority has been made
in behalf of the applicant and, if so, the
date and docket number thereof, by
whom made, and the action thereon, if
any.

(b) When application has been made
on behalf of any person, a subsequent
application by that person need not
repeat any statement contained in the
previous application but may
incorporate the same by appropriate
reference.

§1185.3 Procedures.

The original application or petition
shall be signed by the individual
applicant or petitioner and shall be
verified under oath. Petitions and
applications should comply with the
STB’s general rules of practice set forth
at 49 CFR part 1104. Applications or
petitions may be made by persons on
their own behalf.

§1185.4 General authority.

Any person who holds or seeks
specific authority to hold positions with
a carrier may also request general
authority to act as an interlocking officer
for all affiliated or subsidiary companies
or properties used or operated by that
carrier, either separately or jointly, with
other carriers. A carrier may apply for
general authority on behalf of an
individual who has already received
authority to act as an interlocking
officer. However, a carrier may not
apply for general authority for an
individual who holds a position with
another railroad which is not an affiliate
or subsidiary of the carrier or whose
properties are not used or operated by
the carrier, either separately or jointly
with other carriers.
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§1185.5 Common control.

It shall not be necessary for any
person to secure authorization to hold
the position of officer or director of two
or more carriers if such carriers are
operated under common control or
management either:

(a) Pursuant to approval and authority
of the ICC granted under former 49
U.S.C. 11343-44 or by the STB granted
under 49 U.S.C. 11323-24; or

(b) Pursuant to an exemption
authorized by the ICC under former 49
U.S.C. 10505 or by the STB under 49
U.S.C. 10502; or

(c) Pursuant to a controlling,
controlled, or common control
relationship which has existed between
such carriers since before June 16, 1933.

§1185.6 Jointly used terminal properties.
Any person holding the position of
officer or director of a carrier is relieved

from the provisions of this part to the
extent that he or she may also hold a
directorship and any other position to
which that person may be elected or
appointed with a terminal railroad the
properties of which are operated or used
by the carrier jointly with other carriers.

[FR Doc. 97-953 Filed 1-14-97; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 960502124-6190-02; 1.D.
010997A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Scallop Fishery;
Registration Area E

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment to prevent
overfishing; request for comments.

SUMMARY: NMFS has determined that
the currently specified total allowable
catch (TAC) amount for scallops in
Registration Area E is incorrect.
Therefore, NMFS is reducing the TAC
and apportioning it between parts of
Registration Area E that are east and
west of 146° W. long. NMFS also is
apportioning the current C. bairdi crab
bycatch limit (CBL) specified for
Registration Area E between the area
east and west of 146° W. long. These
actions are necessary to avoid localized
overfishing of the scallop resource and
achieve the optimum yield from the

scallop fishery. They are intended to
promote the goals and objectives of the
Fishery Management Plan for the
Scallop Fishery off Alaska (FMP).
DATES: 1200 hrs, Alaska local time
(A.l.t), January 10, 1997, until 2400 hrs,
A.Lt, June 30, 1997. Comments must be
received at the following address no
later than 1630 hrs, A.l.t., January 27,
1997.

ADDRESSES: Comments may be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Gravel, or be delivered
to the fourth floor of the Federal
Building, 709 West 9th Street, Juneau,
AK.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
scallop fishery off Alaska in the
exclusive economic zone is managed by
NMFS according to the FMP prepared
by the North Pacific Fishery
Management Council under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR part 679. General regulations that
pertain to the U.S. fisheries appear at 50
CFR part 600.

The 1996-1997 TAC for scallops and
the C. bairdi CBL in Registration Area E
are established by the 1996-1997
Harvest Specifications (61 FR 38099,
July 23, 1996) as 50,000 Ibs (22,686 kg)
of shucked scallop meat and 630 C.
bairdi crab.

The Alaska Department of Fish and
Game (ADF&G) conducted a survey that
assessed the scallop abundance and age
structure of the scallop population
within Registration Area E after the
1996-1997 Harvest Specifications were
published. This information indicated
that recruitment to the area was very
low and that a harvest of the 50,000 Ibs
(22,686 kg) of shucked scallop meat
would risk localized overfishing of the
scallop stock in Registration Area E.

The Administrator, Alaska Region,
NMFS (formerly Regional Director), has
determined, in accordance with
8§8679.25(a)(2)(i)(A) and 679.63(a), that
recent resource survey data collected by
the ADF&G warrants an adjustment of
the scallop TAC and C. bairdi CBL
specified for Registration Area E to
prevent overfishing of scallops.

NMFS, therefore, is reducing the TAC
specified for Registration Area E from
50,000 Ibs (22,686 kg) to 22,300 Ibs
(10,115 kg) of shucked scallop meat.
Furthermore, consistent with resource
distribution determined by the ADF&G
survey, NMFS is subdividing

Registration Area E into parts east and
west of 146° W. long. and is
apportioning the reduced TAC for
Registration Area E as follows: In the
part of Registration Area E east of 146°
W. long., 17,300 lbs (7,847 kg) of
shucked scallop meat is authorized for
harvest; in the area of Registration Area
E west of 146° W. long., 5,000 Ibs (2,268
kg) of shucked scallop meat is
authorized for harvest. Consistent with
this action, the CBL of C. bairdi crab is
apportioned as follows: 500 C. bairdi
crab in the area of Registration Area E
east of 146° W. long.; 130 C. bairdi crab
in the area of Registration Area E west
of 146° W. long. The apportionment of
TAC and CBL between waters east and
west of 146° W. long. is necessary to
prevent localized overfishing in either
of these subareas within Registration
Area E.

The Assistant Administrator for
Fisheries, NOAA, finds for good cause
that providing prior notice and public
comment or delaying the effective date
of this action is impracticable and
contrary to the public interest.
Immediate effectiveness is necessary to
prevent overfishing scallops in
Registration Area E. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
January 27, 1997.

Classification

This action is taken under §679.63
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 9, 1997.

Gary Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-941 Filed 1-10-97; 12:29 pm]
BILLING CODE 3510-22-F

50 CFR Part 679

[Docket No. 950727194—6365-04; 1.D.
111296B]

RIN 0648-AG54

Fisheries of the Exclusive Economic
Zone Off Alaska; Technical
Amendment; Correction and
Clarification

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical
amendment.

SUMMARY: NMFS is correcting several
sections of regulations that contain
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minor errors. These errors resulted from
NMFS’ consolidation of six parts in title
50 of the CFR, related to the Alaska
regulations, into one CFR part in
response to the President’s Regulatory
Reform Initiative, and from an earlier
consolidation and reorganization of
management measures for use in the
groundfish fisheries of the Gulf of
Alaska (GOA) and the Bering Sea and
Aleutian Islands management area
(BSAI). NMFS is also revising terms that
have changed resulting from recent
changes in legislation and a
reorganization within NMFS.

EFFECTIVE DATE: February 14, 1997.
ADDRESSES: Comments on the
collection-of-information requirements
may be sent to the Office of Information
and Regulatory Affairs (OIRA), Office of
Management and Budget (OMB) (0648—
0213), Washington, D.C. 20503, and to
Patsy A. Bearden, Alaska Region,
NMEFS, P.O. Box 21668, Juneau, AK
99802.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, NMFS, 907-586—
7228.

SUPPLEMENTARY INFORMATION:

Background

NMFS manages groundfish fisheries
in the exclusive economic zone (EEZ)
off Alaska under authority of the
following fishery management plans
(FMPs): The Fishery Management Plan
for Groundfish of the Gulf of Alaska and
the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area. These FMPs
are implemented by regulations at 50
CFR part 679. General regulations that
also pertain to these fisheries appear in
subpart H of 50 CFR part 600. The FMPs
were prepared by the North Pacific
Fishery Management Council under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act.

On February 13, 1996, NMFS
published a final rule in the Federal
Register (61 FR 5608) implementing
new and consolidated recordkeeping
and reporting regulations for the GOA
and BSAI groundfish fisheries that:
Removed and consolidated several
sections of regulations in 50 CFR parts
672 and 675; simplified and streamlined
the remaining regulations, including the
recordkeeping and reporting
requirements; consolidated area
descriptions and coordinates into maps
and tables; consolidated codes, values,
and descriptions into tables; corrected
errors; and clarified vague text. Some
errors were inadvertently added to the
regulatory text of the final rule,
including the addition of the word

“estimated”’ in recordkeeping and
reporting requirements of discards and
donations, and the omission of a
sentence in the definition of “fishing
trip”” with respect to the groundfish
directed fishing standards.

As part of the President’s Regulatory
Reform Initiative, NMFS issued a final
rule (61 FR 31228, June 19, 1996)
removing parts 671, 672, 673, 675, 676,
and 677 of title 50 CFR, and
consolidating the regulations contained
therein into one new part (50 CFR part
679). No substantive changes were made
to the regulations by the consolidation
of the six parts. However, due to the
complexity of the reorganization, some
errors were introduced into the
regulatory text.

This action makes no substantive
changes and corrects: (1) Check-in/
check-out requirements for land-based
buying stations, Western Alaska
Community Development Quota
fisheries, and catcher/processors; (2)
reporting requirements by stipulating
that landings, products, and discards on
weekly production reports and daily
production reports be recorded in
metric tons only; (3) closure
requirements for groundfish as
prohibited species by adding text
related to total allowable catch levels for
gear types, because the regulations
contain closure requirements for
groundfish as prohibited species; the
text was inadvertently omitted during
prior regulatory consolidations; (4)
requirements for recording discards by
removing the word “‘estimated,” which
was inadvertently added during
consolidation of regulations; (5) catcher
vessel loghook exemption language by
requiring all catcher vessels to submit a
U.S. vessel activity report; (6) Table 2 by
adding black rockfish to the category,
“pelagic shelf rockfish’” and the
definition of ““fishing trip”” with respect
to directed fishing standards; (7)
prohibitions related to the careful
release of halibut caught with hook-and-
line gear as applicable to both the GOA
and the BSAI rather than just limited to
the GOA,; and (8) the definition for the
Bering Sea and Aleutian Islands Area as
it relates to the king and Tanner crab
fishery. This action also adds several
cross references and clarifies the CDQ
sablefish fishing season and the
definition of “Buying station.”

On April 13, 1995, NMFS announced
that the NMFS Reorganization Plan had
been approved by NOAA leadership and
that, within each of the five regions of
the country, the Regional Director
would assume the role of Regional
Administrator and have direct
responsibility for all science and
management programs, personnel, and

financial resources. Therefore, this final
rule replaces references to the Regional
Director contained in part 679 with
Regional Administrator.

On October 11, 1996, the President
signed into law the Sustainable
Fisheries Act. This law amended the
Magnuson Fishery Conservation and
Management Act (Magnuson Act). The
Magnuson Act was retitled the
“*Magnuson-Stevens Fishery
Conservation and Management Act.”
Therefore, all references in part 679 to
the Magnuson Act have been revised to
refer to the retitled Magnuson-Stevens
Act.

Classification

Because this technical amendment
makes only minor, non-substantive
corrections to an existing rule, prior
notice and opportunity for public
comment would serve no purpose.
Accordingly, the Assistant
Administrator for Fisheries, under 5
U.S.C. 553(b)(B), for good cause finds
that prior notice and opportunity for
public comment are unnecessary.

Because this rule is being issued
without prior comment, it is not subject
to the Regulatory Flexibility Act
requirement for a regulatory flexibility
analysis and none has been prepared.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection-of-information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection-of-information displays a
currently valid OMB control number.

This rule contains collection-of-
information requirements subject to the
PRA. These collections have been
approved by OMB under control
number 0648-0213.

The estimated response times for
these requirements are: 0.25 hours for a
Daily Fishing Logbook, 0.42 hours for a
Daily Cumulative Logbook, 0.45 hours
for a Daily Cumulative Production
Logbook, 0.17 hours for a Daily
Production Report, and 0.13 hours for
check-in and check-out reports. The
estimated response times include the
time to review instructions, search
existing data sources, gather and
maintain the data needed, and complete
and review the collection-of-
information.

Send comments regarding this burden
estimate or any other aspect of this
collection-of-information, including
suggestions for reducing this burden, to
NMFS and to OIRA, OMB (see
ADDRESSES).

This rule makes minor technical
changes to a rule that has been
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determined to be not significant under
E.O. 12866. No changes in the
regulatory impact previously reviewed
and analyzed will result from
implementation of this technical
amendment.

List of Subjects in 50 CFR Part 679

Fisheries, Reporting and
recordkeeping requirements.

Dated: January 9, 1997.
Nancy Foster,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 679 is amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq.

2.1n §679.1, paragraphs (c) and (g)
are revised to read as follows:

§679.1 Purpose and scope.
* * * * *

(c) Moratorium on entry (applicable
through December 31, 1998).
Regulations in this part govern a
moratorium on the entry of new vessels
in the commercial fisheries for
groundfish in the GOA and BSAIl and in
the commercial fisheries for king and
Tanner crabs in the Bering Sea and
Aleutian Islands Area (see subparts A
and D of this part).

* * * * *

(9) Fishery Management Plan for the
Commercial King and Tanner Crab
Fisheries in the Bering Sea and Aleutian
Islands Area. Regulations in this part
govern commercial fishing for king and
Tanner crab in the Bering Sea and
Aleutian Islands Area by vessels of the
United States, including regulations
superseding State of Alaska regulations
applicable to the commercial king and
Tanner crab fisheries in the Bering Sea
and Aleutian Islands Area EEZ that are
determined to be inconsistent with the
FMP (see subparts A, B, and E of this
part).

* * * * *

3.1n 8679.2, the definition of “‘Bering
Sea and Aleutian Islands Area” is added
and the definitions of “‘Bering Sea and
Aleutian Islands Management Area
(BSAI)”, “Buying station”, paragraph (1)
of the definition of “‘Fishing trip”,
“Moratorium crab species”, and
“Superexclusive registration area” are
revised to read as follows:

8§679.2 Definitions.

* * * * *

Bering Sea and Aleutian Islands Area,
for purposes of regulations governing
the commercial King and Tanner crab
fisheries, means those waters of the EEZ
off the west coast of Alaska lying south
of Point Hope (68°21' N. lat), and
extending south of the Aleutian Islands
for 200 nm west of Scotch Cap Light
(164°44'36" W. long).

Bering Sea and Aleutian Islands
Management Area (BSAI), for purposes
of regulations governing the groundfish
fisheries, means the Bering Sea and
Aleutian Islands subareas (see Figure 1
of this part).

* * * * *

Buying station means a person or
tender vessel that receives unprocessed
groundfish from a vessel for delivery to
a shoreside processor or mothership and
that does not process those fish.

* * * * *

Fishing trip means:

(1) With respect to groundfish
directed fishing standards, an operator
of a vessel is engaged in a fishing trip
from the time the harvesting, receiving,
or processing of groundfish is begun or
resumed after the effective date of the
notification prohibiting directed fishing
in a management area under § 679.20(d),
§679.21(d) or §679.21(e) until:

(i) The offload or transfer of all fish or
fish product from that vessel,

(ii) The vessel enters or leaves an area
to which a directed fishing prohibition
applies;

(iii) The end of a weekly reporting
period, whichever comes first.

* * * * *

Moratorium crab species (applicable
through December 31, 1998) means
species of king or Tanner crabs
harvested in the Bering Sea and
Aleutian Islands Area, the commercial
fishing for which is governed by this
part.

* * * * *

Superexclusive registration area
means any State of Alaska designated
registration area within the Bering Sea
and Aleutian Islands Area where, if a
vessel is registered to fish for crab, that
vessel is prohibited from fishing for crab
in any other registration area during that
registration year.

* * * * *

4.1n §679.3, paragraph (d) is revised

to read as follows:

§679.3 Relation to other laws.
* * * * *

(d) King and Tanner crab. Additional
regulations governing conservation and
management of king crab and Tanner
crab in the Bering Sea and Aleutian
Islands Area are contained in Alaska
Statutes at A.S. 16 and Alaska

Administrative Code at 5 AAC Chapters
34, 35, and 39.

* * * * *

5. In §679.4, paragraphs (c)(3)(iii) and
(c)(4)(iii)(A) are revised to read as
follows:

§679.4 Permits.
* * * * *

(C) * * *

(3) * * X

(iii) Catcher vessels or catcher/
processor vessels less than or equal to
32 ft (9.8 m) LOA that catch and retain
moratorium crab species in the Bering
Sea and Aleutian Islands Area or that
conduct directed fishing for moratorium
groundfish species in the BSAI.
* * * * *

(4) * % %

(iii) * Kk K

(A) Fishing gear requirements for the
Bering Sea and Aleutian Islands Area
crab fisheries are set forth in the Alaska
Administrative Code at title 5, chapters
34 and 35.

6. In §679.5, paragraphs (a)(1)(iii),
@M)(V)(E), @LO)I)(A) and (B),
(M)A, (NR))(D), (B)E),
(1)(3)(ii) through (v), (1)(2), and (j)(4)(ii)
through (iv) are revised, and paragraphs
(h)(2)(1)(C) and (h)(2)(ii)(F) are added to
read as follows:

§679.5 Recordkeeping and reporting.

(a) * X X

(1) * X %

(iii) A catcher vessel less than 60 ft
(18.3 m) LOA, is not required to comply
with recordkeeping and reporting
requirements contained in § 679.5(a)
through (j).

* * * * *

(7) * * *

V) * % %

(E) Whether harvest is under a CDQ
program; if yes, the CDQ number. If
fishing under more than one CDQ
number, use a separate page for each.

* * * * *

(10) * X %

(i) * * K

(A) The operator or manager must
record the daily total, balance brought
forward, and cumulative total round
fish weight in the DFL, DCL, or DCPL
each day on the day discards and
donations occur for each discard or
donation of groundfish species,
groundfish species groups, and Pacific
herring in pounds, or to at least the
nearest 0.01 mt.

(B) The operator or manager must
record the daily total balance brought
forward, and cumulative total numbers
in the DFL, DCL, or DCPL each day on
the day discards or donations occur for
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each discard and donation of Pacific
salmon, steelhead trout, halibut, king
crab, and Tanner crab.
* * * * *
(h) * % %
* * *

(i2)* * *

(C) Directed fishing under a CDQ
allocation. The operator must submit by
fax a check-in report to the Regional
Director prior to directed fishing for
each CDQ allocation.

(ii) * K K

(A) Catcher/processor. If a catcher/
processor departs a reporting area or
moves between Alaska State and
Federal waters in a reporting area, and
gear retrieval is complete from that area,
the operator must submit by fax a check-
out report to the Regional Director
within 24 hours after departing a
reporting area or leaving either the
Alaska State or Federal part of a
reporting area but prior to checking-in
another reporting area or either the
Alaska State or Federal part of a

reporting area.
* * * * *

(D) Buying station delivering to a
shoreside processor.

(1) If a land-based buying station
delivering to a shoreside processor, the
manager must submit by fax a check-out
report to the Regional Director within 24
hours after delivery of groundfish ceases
for the fishing year or for a period
greater than one weekly reporting
period.

(2) If a buying station vessel
delivering to a shoreside processor, the
operator must submit by fax a check-out
report to the Regional Director within 24
hours after departing a reporting area.

* * * * *

(F) Directed fishing under a CDQ
allocation. The operator must submit by
fax a check-out report to the Regional
Director within 24 hours after directed
fishing for each species under each CDQ
allocation has ceased.

(3) * K X

i * * *

(E) Whether harvest is under a CDQ
program; if yes, the CDQ number. If
fishing under more than one CDQ
number, use a separate report for each.
* * * * *

1) * * %

Elo))) * * *

(i) Landings information. The
manager of a shoreside processor must
report landings information as described
in paragraph (a)(8) of this section,
except that each groundfish landing
must be reported only in metric tons to
at least the nearest 0.01 mt.

(iii) Discarded/donated species
information (Part ID). The operator of a

catcher/processor or mothership, or the
manager of a shoreside processor must
report discarded/donated species
information as described in paragraph
(2)(10) of this section, except that each
groundfish or herring discard/donation
must be reported only in metric tons to
at least the nearest 0.01 mt.

(iv) Product information. The operator
of a catcher/processor or mothership, or
the manager of a shoreside processor
must report product information as
described in paragraph (a)(9) of this
section, except that each groundfish
product must be reported only in metric
tons to at least the nearest 0.01 mt.

(v) Catcher vessel delivery
information. If ADF&G fish tickets are
issued, the operator of the mothership
or manager of the shoreside processor
must list the fish ticket numbers issued
to catcher vessels for the weekly
reporting period, including the fish
ticket numbers issued by an associated
buying station.

1 * * %

(2) Applicability. (i) If a catcher/
processor or mothership is checked in to
the specified reporting area and is
harvesting, receiving, processing, or
discarding the specified species or is
receiving reports from a catcher vessel
of discard at sea of the specified species,
the operator must submit a DPR.

(ii) If a shoreside processor is
receiving, processing, or discarding the
specified species or is receiving reports
from a catcher vessel of discard at sea
of the specified species, the manager
must submit a DPR.

(iii) The operator of a catcher/
processor or mothership or the manager
of a shoreside processor must use a
separate DPR for each gear type,
processor type, and CDQ number.

* * * * *

(4) * * *

(i) Landings information. The
manager of a shoreside processor must
report landings information as described
in paragraph (a)(8) of this section,
except that each groundfish landing
must be reported only in metric tons to
at least the nearest 0.01 mt.

(iii) Product information. The
operator of a mothership or catcher/
processor must report product
information as described in paragraph
(2)(9) of this section, except that each
groundfish product must be reported
only in metric tons to at least the nearest
0.01 mt.

(iv) Discarded/donated species
information. The operator of a
mothership or catcher/processor or the
manager of a shoreside processor must
report discarded/donated species
information as described in paragraph

(2)(10) of this section, except that each
groundfish or herring discard/donation
must be reported only in metric tons to
at least the nearest 0.01 mt.

* * * * *

7.1n §679.7, paragraph (b)(1) is
removed. Paragraph (b)(2) is
redesignated as paragraph (a)(13) and
the paragraph designation for (b)(3) is
removed.

8. In §679.20, paragraph (d)(2) is
revised to read as follows:

8§679.20 General limitations.

* * * * *

(d) * % X

(2) Groundfish as prohibited species
closure. When the Regional Director
determines that the TAC of any target
species or the “‘other species’ category
specified under paragraph (c) of this
section, or the share of any TAC
assigned to any type of gear, has been
or will be achieved prior to the end of
a year, NMFS will publish notification
in the Federal Register requiring that
target species or the “other species” be
treated in the same manner as a
prohibited species, as described under
§679.21(b), for the remainder of the
year.

* * * * *

9.In §679.22, paragraph (g) is added
to read as follows:

8§679.22 Closures

* * * * *

(9) Scallop closures and closed areas.
See §679.62(c) and §679.62(d).

10. In §679.23, paragraphs (e)(2)(ii)(B)
and (e)(3)(ii) are revised to read as
follows:

§679.23 Seasons.

* * * * *

(e) * X %

(2) * X *

(“) * * *

(B) Directed fishing for pollock by the
offshore component, or vessels
delivering pollock to the offshore
component is prohibited through 1200
hours, A.l.t., February 5, for those
vessels that are used to fish prior to
1200 hours, A.l.t., January 26, for
groundfish in the BSAI, groundfish in
the GOA, as defined at §679.2, or king
or Tanner crab in the Bering Sea and
Aleutian Islands Area, as defined at
§679.2.

* * * * *

(3) * * X

(ii) CDQ sablefish. Fishing for CDQ
sablefish with fixed gear under an
approved CDQ allocation may begin on
the effective date of the allocation,
except that it may occur only during the
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IFQ fishing season specified in
paragraph (g)(1) of this section.
* * * * *

11. In Table 2 under Group Codes, the
entry for Code 169 is amended by
adding the term “black”, in alphabetical
order, to the terms in parentheses.

Nomenclature Changes

12. In part 679, remove the term
“Regional Director’” wherever it occurs

and add in its place the term ““Regional
Administrator”.

13. In part 679, remove the term
“Regional Director’s” wherever it occurs
and add in its place the term *‘Regional
Administrator’s”.

14. In part 679, remove the term
“Director, Alaska Region, NMFS,”
wherever it occurs and add in its place
the term “Administrator, Alaska Region,
NMFS,”.

15. In part 679, remove the term
“Magnuson Act’” wherever it occurs and
add in its place the term ‘““Magnuson-
Stevens Act”.

[FR Doc. 97-1005 Filed 1-14-97; 8:45 am]
BILLING CODE 3510-22-F
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OFFICE OF GOVERNMENT ETHICS
5 CFR Part 2634

RIN 3209-AA00

Executive Branch Financial Disclosure,
Qualified Trusts, and Certificates of
Divestiture

AGENCY: Office of Government Ethics
(OGE).

ACTION: Proposed rule.

SUMMARY: The Office of Government
Ethics is proposing to amend the
regulation governing confidential
financial disclosure for executive
branch employees, to: update the
standardized confidential disclosure
report form designation by adding
reference to the new OGE Form 450,
which is replacing the old SF 450; and
authorize all executive branch agencies
to use a standardized certificate of no
new interests (OGE Optional Form 450—
A) as an alternative procedure in lieu of
OGE Form 450, for regular employee
annual confidential disclosure filers
who can make the required
certifications.

DATES: Comments are invited and must
be received on or before March 17, 1997.

ADDRESSES: Send comments to the
Office of Government Ethics, Suite 500,
1201 New York Avenue, NW.,
Washington, DC 20005-3917, Attention:
G. Sid Smith. Copies of the draft
proposed OGE Optional Form 450-A are
available by contacting Mr. Smith or Mr.
Gressman at OGE, telephone: 202-208—
8000.

FOR FURTHER INFORMATION CONTACT: G.
Sid Smith, Associate General Counsel,
Office of Government Ethics; telephone:
202-208-8000; TDD:202—-208-8025;
FAX: 202-208-8037; Internet E-mail
address: usoge@oge.gov (for E-mail
messages, the subject line should
include the following reference—
Proposed Certificate of No New Interests
Regulation).

SUPPLEMENTARY INFORMATION:
I. Background

On April 7, 1992, the Office of
Government Ethics (OGE) published a
new financial disclosure regulation for
the executive branch, as codified at 5
CFR part 2634, which implemented
provisions of the Ethics Reform Act of
1989 and Executive Order 12674 (as
modified by E.O. 12731), to reauthorize
both a public and a confidential
financial disclosure system for certain
executive branch employees. See 57 FR
11800-11830, as corrected at 57 FR
21854-21855 and 62605. Among other
subsequent revisions, OGE amended
§2634.601 of that regulation on July 21,
1993, to supply the then-current
designation, Standard Form (SF) 450,
for the form used by confidential
disclosure filers throughout the
executive branch. See 58 FR 38911
38913. On November 30, 1993, OGE also
amended § 2634.907 of that regulation,
to exempt from the confidential
reporting requirement certain deposit
accounts, money market funds and
accounts, and U.S. Government
obligations and securities. See 58 FR
63023-63024.

Those exemptions, along with several
clarifying and simplifying features, were
incorporated into a new OGE Form 450,
after appropriate Federal Register
paperwork notices on September 1 and
December 6, 1995, and clearance
through the Office of Management and
Budget. See 60 FR 45722-45723 and
62469-62471. A camera-ready copy of
the new OGE Form 450 was distributed
by OGE on February 27, 1996, to all
designated agency ethics officials, for
local copying and immediate use as a
replacement for the SF 450.

The proposed regulatory amendment
that is being published herein would
update 5 CFR 2634.601, to reflect the
new form’s designation as OGE Form
450. Supplies of the old SF 450 that are
held by agencies or obtained from the
Federal Supply Service may continue to
be used first, if agencies prefer, until the
old SF 450’s clearance under the
Paperwork Reduction Act expires on
August 31, 1997. The form designation
in the regulation is proposed to be
amended, to reflect the phaseout of the
SF 450 and its ongoing replacement
with OGE Form 450, which has already
become the primary format in general
use.

The second purpose of this proposed
regulatory amendment would be to
authorize all executive branch agencies
to use a standardized certificate of no
new interests as an alternative
procedure in lieu of OGE Form 450, for
regular employee annual confidential
disclosure filers who can make the
required certifications. The current
regulation provides at 5 CFR 2634.905
that agencies may exclude certain
employees from confidential financial
disclosure reporting, even though their
positions have been designated for
filing. To exclude such employees, an
agency must determine that, because of
the nature of their duties, either (a) the
possibility of a conflict is remote, or (b)
their duties involve a low level of
responsibility, or (c) the use of an
alternative procedure, approved in
writing by OGE, is adequate to prevent
conflicts. The proposed regulatory
amendment being published herein
concerns alternative procedures, and
would authorize all executive branch
agencies to use a new optional
alternative certificate for certain regular
employees.

Under authority of 5 CFR 2634.905(c),
approximately 20 individual
departments and agencies have already
received written approval from OGE for
alternative procedures which were
found to be adequate in preventing
conflicts, either as supplements to or in
lieu of the SF/OGE Form 450. Some of
these alternatives require affirmative
disclosure of certain financial interests,
and some have taken the form of a
certificate of no conflict between the
employee s official duties and outside
financial interests (the latter being used
primarily for special Government
employees who serve for a short period
of time). All of these previously
approved agency-specific alternatives
would remain valid and unaffected by
the proposed additional alternative
certificate that this regulatory
amendment would authorize as an
option for all executive branch agencies.

In response to a Cabinet-level
department s request in 1995, OGE
approved on an experimental basis the
use of a certificate of no new interests
in lieu of filing an annual SF/OGE Form
450, by that department s regular
employees who would otherwise have
to file confidential financial disclosure
reports. That proposal offered a unique
opportunity to test a new alternative not
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previously authorized for any agency—
a statement certifying that filers (and
their spouse and dependent children)
have acquired no new interests since
filing their most recent SF/OGE Form
450, and that neither the filer nor
spouse has changed jobs or job
responsibilities since filing that report.

The department which tested this
alternative reported to OGE in April
1996 that the experiment was an
overwhelming success during the 1995
filing cycle, from the standpoint of
easing the administrative burden on
filers and agency ethics officials, while
continuing to guard against conflicts of
interest. Over half (718) of that
department s 1277 regular employees
who would otherwise have had to file
an annual SF/OGE Form 450 utilized
the alternative certificate. The
department recommended that this
alternative certificate be continued, and
that it be expanded for use by other
departments and agencies.

Prior to proposing expanded use of
this alternative certificate, OGE wanted
to obtain suggestions from the various
executive branch agencies.
Consequently, OGE conducted a survey
of agency ethics officials in June 1996,
to which 79 agencies responded, and a
focus group of approximately 100 ethics
officials in attendance at the September
1996 OGE Ethics Conference in
Philadelphia, Pennsylvania, to discuss
the issue. The survey revealed that all
respondents were in favor of expanding
the option of using this certificate to
their agencies. A significant number of
participants at the focus group also
expressed their support for its use.

Based on input from both the survey
and the focus group, OGE has now
determined that it would be appropriate
to propose to authorize throughout the
executive branch the optional use of an
OGE-developed certificate of no new
interests in lieu of an OGE Form 450, for
regular employee annual confidential
financial disclosure filers who can make
the required certifications. (If a filer
could not make the proposed required
certifications because there had been
changes, then a new OGE Form 450
would have to be filed.) The proposed
regulatory amendment being published
herein would accomplish that
authorization, and would prescribe a
uniform format and methodology.

Note that this proposed certificate of
no new interests would be a
confidential document, and would have
to be accorded the same privacy
protections as the OGE Form 450. Thus,
no member of the public could have
access to a completed certificate of no
new interests, except as authorized by
law. See 5 CFR 2634.604(b) and

2634.901(d). The draft OGE Optional
Form 450-A includes a Privacy Act
statement to that effect.

While this proposed regulatory
amendment concerns regular employees
only, a similar standardized certificate
for special Government employees
(SGE) who serve on advisory
committees for more than one year
remains under consideration. Agencies
and members of the public are
encouraged to provide comments to
OGE during this rulemaking if they
believe that use of such a certificate for
SGEs would also be appropriate.

Il. Analysis of Amendments to the
Regulation

The following sections of 5 CFR part
2634 are proposed to be amended to
accomplish the two changes outlined
above. The first change proposed,
adding the new form designation, would
be purely administrative. The second
proposed change would exercise
existing OGE authority in § 2634.905(c)
of the regulation to approve alternative
procedures in writing, and would do so
by means of a general regulatory
amendment (new proposed paragraph
(d) of §2634.905), rather than on an
agency-by-agency basis. Furthermore,
use of this alternative certificate would
be entirely optional with each agency,
and even if the agency did decide it
would be beneficial to adopt, each
affected employee would retain the
option of either using the certificate (if
applicable) or filing a new OGE Form
450. Thus, this proposed regulatory
amendment would not mandate any
new requirements for agencies or their
employees. It would simply respond to
a need for additional flexibility that
OGE and a number of agencies and
employees have identified.

Section 2634.601

In addition to the proposed addition
of a reference to the new OGE Form 450
designation, the amendments to this
section of the regulation would add
reference to a new OGE Optional Form
450-A (Confidential Certificate of No
New Interests), as proposed, which
would be authorized by new
§2634.905(d). The proposed
amendments would also describe how
both forms may be obtained and
stocked. Specifically, OGE has
previously provided a camera-ready
version of the OGE Form 450 to each
designated agency ethics official
(DAEO), who then has supplies
reproduced locally. Likewise, OGE
intends to distribute a camera-ready
version of the proposed OGE Optional
Form 450-A, once a final version of it
is adopted at the time this rulemaking

is finalized, for local reproduction of
supplies by DAEOs. The OGE Form 450
is also available from OGE in electronic
format, from which paper copies may be
printed. The electronic format may be
obtained from OGE on computer disk, or
through OGE s electronic bulletin board
TEBBS (““The Ethics Bulletin Board
System”) at 202—-208-8030, or via OGE’s
World Wide Web Site at http://
www.access.gpo.gov/usoge. The Office
of Government Ethics will make the
proposed OGE Optional Form 450-A,
once finally adopted as referenced in
the regulation, so available in electronic
format. For now, the proposed form is
available for review by contacting OGE
directly.

Section 2634.905(d)

The format and methodology for the
proposed certificate of no new interests
which would be authorized for certain
confidential filers by the amendments as
proposed to this section of the
regulation have been formulated to
accommodate the general consensus of
opinions expressed in OGE s recent
survey and focus group, as follows:

(a) The proposed format would retain
its essential character as a certificate of
no new interests, as proposed and tested
at a Cabinet-level department last year
and favored by 84% of the respondents
to OGE s survey, rather than a certificate
of no change (no new interests and no
divestitures), or a statement
affirmatively detailing new interests and
divestitures. A certificate of no new
interests would permit the greatest
number of filers to use this alternative
to OGE Form 450, while avoiding
ambiguity and confusion in a filer’s
disclosure history.

(b) Only regular employee annual
filers (not new entrants or special
Government employees) would be
eligible to use the proposed certificate of
no new interests, as its use would
presuppose that an initial OGE Form
450 had been filed for the position, that
could serve as a point of reference. Its
due date would be the same as specified
in the regulation for the annual OGE
Form 450 that would otherwise be due.

(c) Filers could use the proposed
certificate for a maximum of three
consecutive years before being required
to file a new OGE Form 450 every fourth
year. Over half (58%) of the respondents
to OGE s survey recommended this time
frame. Alternatively, the proposed
amendments would authorize agencies
to choose, under this section of the
regulation, to allow use of the certificate
for only one year (or two years), and to
require a new OGE Form 450 every
second (or third) year.
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(d) In each year divisible by four,
beginning in 2000 (or divisible by two
or three, beginning in 1998, if agencies
were to choose one of the more frequent
options), all regular employee annual
confidential disclosure filers would
have to file a new OGE Form 450,
regardless of how recently they might
have filed that form (either as a new
entrant or as an annual filer in years
when they could not qualify to use, or
chose not to use, the optional
certificate). Although this proposed
requirement might be time-consuming
for filers and ethics officials
periodically, it is necessary in order to
eliminate the significant administrative
difficulties inherent in a proposed
system that would otherwise permit
tracking on an individual basis the
number of years each filer had used the
alternative certificate. Furthermore, it
was preferred by 63% of the
respondents to OGE s survey.

(e) As indicated on OGE Optional
Form 450-A, eligible filers would have
the option of using either OGE Optional
Form 450-A (if applicable) or OGE
Form 450, whichever they prefer.
Agencies would, therefore, normally
provide them with a blank OGE Form
450 and its accompanying three pages of
instructions at the same time that the
future blank OGE Optional Form 450-A
were distributed. This proposed
suggestion is the result of OGE’s test of
the certificate last year, as well as its
survey and focus group. First, the
instructions to OGE Form 450 would be
necessary as guidance to certificate
users on what is meant by reportable
interests. Second, it is anticipated that,
even once the new proposed certificate
system is finally adopted,
approximately half of annual
confidential disclosure filers will still
file the OGE Form 450 rather than the
optional certificate, either because they
will have new reportable interests or
they will otherwise choose to file a new
OGE Form 450. That was the case at the
department where OGE tested this
procedure last year. If agencies preferred
not to attach a blank OGE Form 450 and
its accompanying instructions, then
they could develop separate written
guidance to advise certificate users of
what is meant by reportable interests, or
they might refer users to the guidance
contained in any agency-approved
electronic software for the OGE Form
450 and its accompanying instructions,
if readily available.

(f) Since the proposed certificate
would be a partial update of a previous
OGE Form 450 that had already been
reviewed and kept on file by the agency,
certificate users would generally not be
required by the amendments to the

regulation as proposed to attach their
previous OGE Form 450. However, they
would have to certify as part of the
alternative format that they had
reexamined their most recent previous
filing. In this regard, filers ought to be
encouraged to retain copies of the most
recent OGE Form 450 which they have
filed, so that an agency’s ethics office
would not become overburdened with
providing them copies. Not requiring
certificate users to attach their previous
OGE Form 450 would promote the
purposes for using a certificate as
proposed: to reduce paperwork and to
simplify procedures for both filers and
ethics officials. However, under these
proposed amendments, an agency could
require its employees to attach a copy of
their previous OGE Form 450, if it
determined that the previous form
should be reexamined by supervisors or
that its attachment were otherwise
necessary.

While not all agencies will agree with
these specific requirements as proposed,
they are necessary in OGE’s view in
order to preserve general uniformity and
to maintain adequate checks on
potential employee conflicts of interest
in the least confusing or burdensome
manner. The proposed requirements
outlined above offer considerable
flexibility, within the prescribed
framework, such that a variety of
agencies should find this alternative
procedure workable once finally
adopted. Of course, agencies would not
be required to use a certificate of no new
interests at all; this proposed regulatory
amendment would merely establish a
pre-approved option for their
consideration. However, if agencies
chose to use the option as proposed,
they would have to follow the
prescribed methodology and format.
Under these proposed amendments, if
an agency wished to deviate from the
prescribed methodology and format, it
would have to seek separate OGE
approval in writing. In this regard, OGE
has already determined, through
consultation with the Office of
Management and Budget, that the
particular certificate format proposed to
be authorized herein is in conformity
with the Paperwork Reduction Act, and
would require no further clearance. This
is because its use would be strictly
optional for employees, it would be
used exclusively by current Government
employees, and it would not require
affirmative disclosure of substantive
information.

As noted above, the proposed general
executive-branchwide regulatory
authorization for a certificate of no new
interests would not eliminate any other
alternative procedures that have been

approved by OGE in writing, on an
agency-specific basis.

Before using the alternative certificate
to be authorized by this proposed
amendment, agencies would have to
make the determination required by
new § 2634.905(d) of the regulation, as
proposed, that the certificate would be
adequate to prevent conflicts of interest.
Once that determination had been
made, an agency could use the proposed
alternative certificate for all or specified
groups of its eligible filers, provided
they were given the option of either
filing the certificate (if applicable) or a
new OGE Form 450, whichever the
employee preferred.

In deciding whether to adopt this
proposed optional alternative certificate
at a particular agency, once the new
procedure is finally adopted by OGE for
the executive-branchwide use at each
agency’s option, the agency should give
consideration to its unique
circumstances. For some, a certificate of
no new interests might not be suitable
because the potential for conflict might
change from year to year, even though
an employee’s actual job description or
official responsibilities remained
unchanged and the employee did not
acquire any new financial interests.
Agencies with relatively few
confidential filers or a high percentage
of filers with new interests each year
might decide that authorizing a
certificate in lieu of an annual OGE
Form 450 might not significantly reduce
their administrative burden. Agencies
with large numbers of filers might be
concerned that any administrative time
saved could be outweighed by the
potential for confusing filers, or that use
of the certificate might burden filers
with the need to maintain copies of
previously filed OGE Form 450s for
examination prior to certifying that they
had not acquired any new interests, or
that the agency itself might be
inundated with requests for copies of
previously filed reports. Some agencies
might decide that the certificate
proposed would not meet their needs
because it would not account for
divestitures. Other agencies might be
concerned that filers would lose the
proper focus on conflict prevention, if
filing requirements were relaxed.

While these concerns should not
present insurmountable problems for
most agencies, they were raised by some
respondents during OGE s recent survey
and focus group. Therefore, comments
are welcome thereon and such concerns
should be carefully considered by
agencies prior to deciding whether to
adopt the proposed alternative
certificate, when and if it is finally
adopted by OGE for executive-
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branchwide use. Some agencies might
find it appropriate to test the alternative
for one year, to gauge its effectiveness
before deciding to adopt it on a long-
term basis. This could easily be
accomplished, under the regulatory
amendments as proposed, by initially
selecting the proposed option described
above of permitting use of the certificate
for one year only, with a new OGE Form
450 being required in the second year.

I11. Matters of Regulatory Procedure
Executive Order 12866

In promulgating these proposed rule
amendments, the Office of Government
Ethics has adhered to the regulatory
philosophy and the applicable
principles of regulation set forth in
section 1 of Executive Order 12866,
Regulatory Planning and Review. These
proposed amendments have also been
reviewed by the Office of Management
and Budget under that Executive order.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, | certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this proposed
amendatory rule will not have a
significant economic impact on a
substantial number of small entities,
because it primarily affects Federal
executive branch employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply,
because these proposed amendments do
not contain information collection
requirements that require the approval
of the Office of Management and
Budget.

List of Subjects in 5 CFR Part 2634

Administrative practice and
procedure, Certificates of divestiture,
Conflict of interests, Financial
disclosure, Government employees,
Penalties, Privacy, Reporting and
recordkeeping requirements, Trusts and
trustees.

Approved: January 2, 1997.

Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics proposes to amend
part 2634 of subchapter B of chapter
XVI of title 5 of the Code of Federal
Regulations, as follows:

PART 2634—[AMENDED]

1. The authority citation for part 2634
continues to read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); 26 U.S.C. 1043,
E.O. 12674, 54 FR 15159, 3 CFR, 1989 Comp.,
p. 215, as modified by E.O. 12731, 55 FR
42547, 3 CFR, 1990 Comp., p. 306.

Subpart F—Procedure

2. Section 2634.601 is amended by
revising paragraph (a) and adding a new
paragraph (d) to read as follows:

§2634.601 Report forms.

(a) The Office of Government Ethics
provides, through the Federal Supply
Service of the General Services
Administration (GSA), a standard form,
the SF 278 (Public Financial Disclosure
Report), for reporting the information
described in subpart B of this part on
executive branch public disclosure. The
Office of Government Ethics also
provides two uniform formats relating to
confidential financial disclosure: OGE
Form 450 (Confidential Financial
Disclosure Report) for reporting the
information described in subpart | of
this part on executive branch
confidential disclosure; and OGE
Optional Form 450-A (Confidential
Certificate of No New Interests) for
voluntary use by certain employees in
lieu of filing an annual OGE Form 450,
if authorized by their agency, in
accordance with § 2634.905(d) of
subpart I. Supplies of the two
confidential forms are to be reproduced
locally by each agency, from a camera-
ready copy or an electronic format made
available by the Office of Government
Ethics. (Until August 31, 1997, the old
SF 450 remains usable, rather than the
new OGE Form 450, and is available
from GSA'’s Federal Supply Service.)

* * * * *

(d) The information collection and
recordkeeping requirements have been
approved by the Office of Management
and Budget under control number 3209—
0001 for the SF 278, and control number
3209-0006 for OGE Form 450/SF 450.
OGE Optional Form 450—A has been
determined not to require an OMB
paperwork control number, as its use is
strictly optional for employees, it is
used exclusively by current Government
employees, and it does not require
affirmative disclosure of substantive
information.

Subpart —Confidential Financial
Disclosure Reports

3. Section 2634.905 is amended by
revising the introductory text and by
adding a paragraph (d) before the
examples, to read as follows:

§2634.905 Exclusions from filing
requirements.

Any individual or class of individuals
described in §2634.904 of this subpart,
including special Government
employees unless otherwise noted, may
be excluded from all or a portion of the
confidential reporting requirements of
this subpart, when the agency head or
designee determines that:

* * * * *

(d) The use of OGE Optional Form
450—A (Confidential Certificate of No
New Interests) is adequate to prevent
possible conflicts of interest. This form
may be used by eligible filers, as
described in this paragraph, who can
certify, after reexamining their most
recent previous OGE Form 450, that
they (and their spouse and dependent
children) have acquired no new
interests, and that neither the filer nor
spouse has changed jobs or job
responsibilities since filing that
previous report. OGE Optional Form
450-A will be used under the following
conditions:

(1) OGE Optional Form 450-A will
only be made available for use by
current employees who are not special
Government employees.

(2) OGE Optional Form 450-A will
only be used by incumbent filers, as
described in § 2634.903(a) of this
subpart, in lieu of filing an annual OGE
Form 450, who have a previous OGE
Form 450 on file with their agency for
the position they currently hold. Its due
date is as specified in § 2634.903(a),
unless extended under § 2634.903(d).

(3) As indicated on the OGE Optional
Form 450-A, eligible filers may use
OGE Optional Form 450-A, if
applicable, or they may file a new OGE
Form 450, at their option. Therefore, a
blank OGE Form 450 and its
accompanying written instructions
should ordinarily be distributed to
them, along with the blank OGE
Optional Form 450-A. The instructions
to OGE Form 450 will also provide
guidance on what is meant by
“reportable” interests on OGE Optional
Form 450-A. In lieu of attaching a blank
OGE Form 450 and its instructions,
agencies may choose to develop
separate written guidance on what is
meant by “reportable’ interests, or they
may refer certificate users to the
guidance contained in any agency-
approved electronic software for the
OGE Form 450 and its accompanying
instructions, if readily available. Filers
would then also need to be advised of
where to obtain a blank OGE Form 450,
if needed.

(4) OGE Optional Form 450—A may be
used by eligible filers for a maximum of
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three consecutive years before they are
required to complete a new OGE Form
450, every fourth year. Agencies may,
however, elect to permit use of the OGE
Optional Form 450-A for only one year
(or two years), and to require a new OGE
Form 450 every second (or third) year.

(5) In each year divisible by four,
beginning in 2000 (or divisible by two
or three, beginning in 1998, for agencies
that choose one of the more frequent
options described in the second
sentence of paragraph (d)(4) of this
section), all incumbent filers, as
described in § 2634.903(a) of this
subpart, must file a new OGE Form 450
rather than OGE Optional Form 450-A,
regardless of how recently they may
have filed an OGE Form 450 (either as
a new entrant or as an annual filer who
was not eligible to use, or chose not to
use, the optional certificate).

(6) When using OGE Optional Form
450-A, filers are not required to attach
their previous OGE Form 450, unless
their agency determines that it is
necessary.

* * * * *

[FR Doc. 97-961 Filed 1-14-97; 8:45 am]
BILLING CODE 6345-01-U

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 400
RIN 0563-AB26

General Administrative Regulations;
Collection and Storage of Social
Security Account Numbers and
Employer Identification Numbers

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The regulations contained in
this subpart are issued pursuant to the
Federal Crop Insurance Act, as amended
(FCIA) (7 U.S.C. 1501 et seq.). The
intended effect of this revision is to
comply with the statutory mandate that
requires the collection of Social Security
Number (SSN) and Employer
Identification Number (EIN) information
of participating agents, loss adjusters,
and policyholders and to establish the
procedures to be used by the Federal
Crop Insurance Corporation (FCIC) and
insurance providers in the collection,
use, and storage of documents
containing SSN or EIN information.
DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business March
17, 1997 and will be considered when

the rule is to be made final. The
comment period for information
collections under the Paperwork
Reduction Act of 1995 continues
through March 17, 1997.

ADDRESSES: Written comments, data,
and opinions on this proposed rule
should be sent to the Director, Product
Development Division, Risk
Management Agency (RMA), United
States Department of Agriculture
(USDA), 9435 Holmes Road, Kansas
City, MO 64131, telephone (816) 926—
7730. Written comments will be
available for public inspection and
copying in room 0324, South Building,
USDA, 14th and Independence Avenue,
SW., Washington, DC., 8:15 a.m.—4:45
p.m., est, Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Bill Smith,
Supervisory Insurance Management
Specialist, Research and Development,
Product Development Division, RMA, at
the Kansas City, MO address listed
above, telephone (816) 926—7743.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This action has been reviewed under
USDA procedures established by
Executive Order 12866. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures.

This rule has been determined to be
not significant for the purposes of
Executive Order 12866, and, therefore,
has been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

The information collection
requirements contained in these
regulations have been submitted to
OMB for their approval under section
3507(j) of the Paperwork Reduction Act
of 1995. This proposed rule will amend
the information collection requirements
under OMB number 0563-0047, through
November 30, 1999. The FCIC will be
amending the information collection to
adjust the estimated reporting hours and
seek a valid approval for 3 years under
section 3507(d) of the Act.

Revised reporting estimates and
requirements for usage of OMB control
number 0563—0047 will be submitted to
OMB for approval under the provisions
of 44 U.S.C. chapter 35. Public
comments are due by March 17, 1997.

The title of this information collection
is ““Social Security Number (SSN) and
Employer Identification Number (EIN)
Reporting Form.” Collection of the SSN
and the EIN is required by section 506

of the FCIA (7 U.S.C. 1506). The FCIA
requires the collection of SSN and EIN
information of policyholders,
participating agents, and loss adjusters
and sets forth the procedures to be used
by FCIC and insurance providers in the
collection, use, and storage of
documents containing SSN and EIN
information. The primary use of the
SSN and EIN under this proposed rule
will be to correctly identify the
participant, and any other person with
an interest in the policyholder’s
operation of at least 10%, as a
policyholder within the systems
maintained by FCIC.

The information requested is
necessary to for the insurance providers
and FCIC to provide insurance and
reinsurance, determine eligibility,
determine the correct parties to the
agreement or contract, determine and
collect premiums, and pay indemnities.
Failure to furnish this number will
result in rejection of or substantial
reduction in any claim for indemnity,
ineligibility for insurance, and a
unilateral determination of the amount
of premium due.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to be 15 minutes per
response.

Respondents: Policyholders and those
with a substantial beneficial interest in
the policyholder or any person having
any interest in the policyholder and
receiving separate benefits under
another USDA program as a direct result
of such interest.

Estimated Number of Respondents:
2,032,800.

Estimated Number of Responses per
Respondent: 1 per year.

Estimated Total Burden Hours:
508,200.

The comment period for information
collections under the Paperwork
Reduction Act of 1995 continues on the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information gathering
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer of Agriculture, Office of
Information and Regulatory Affairs,
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Office of Management and Budget
(OMB), Washington, D.C. 20503.

The Office of Management and Budget
(OMB) is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
submission to OMB. Therefore, a
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment on the proposed regulation.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
FCIC generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of the
UMRA generally requires FCIC to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective or least burdensome alternative
that achieves the objectives of the rule.

This rule contains no Federal
mandate (under the regulatory
provisions of Title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment. The policies and
procedures contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of Government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. The action
does not increase the paperwork burden
on the insured producer or the
reinsured company. The program is
strictly voluntary. This regulation
requires only that the participant

provide the SSN or EIN. This regulation
does not require or impose any
requirement on the delivery agent or
company that is not already required by
the Privacy Act of 1974 (5 U.S.C. 552a).
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act (5 U.S.C. 605)
and no Regulatory Flexibility Analysis
was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12778

The Office of General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before action for judicial
review may be brought.

Environmental Evaluation

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

The Federal crop insurance program
is delivered to producers through local
FSA offices and reinsured companies
(insurance providers). Section 506 of the
FCIA requires producers, agents, and
loss adjusters to provide SSNs or EINs
as a condition of eligibility to
participate in the Federal crop
insurance program and for identifying
producers, agents, and loss adjusters
who are high risk for actuarial purposes.
However, current regulations only
require SSNs or EINs of applicants,
policyholders, and persons with a
substantial beneficial interest (SBI) in
the policyholder. All relevant sections
have been revised to include agents and
loss adjusters.

Further, this amendment revises for
clarification the definitions of

“applicant,” ‘““authorized person,”
“disposition of records,” “FCIC,” “past
officers and employees,”
“policyholder,” *“retrieval of records,”
“safeguards,” ‘‘storage,” ‘‘substantial
beneficial interest,” and *‘system of
records,” and adds definitions for
“Act,” “FSA,” “insurance provider,”
and ““person.” The definitions of
‘‘access,” ““agency sales and service
contractor,” ““ASCS,” “collection,” “FCI
Act,” ““government contract
employees,” “private insurance
company,” and “‘restricted access” have
been deleted.

This statute also requires that any
person with an SBI in a policyholder, or
who has any interest in the policyholder
and will receive separate benefits under
another USDA program, to provide their
SSN or EIN and clarifies that any person
using an EIN for an individual policy
must also provide that person’s SSN as
an SBI on that policy.

The amendment revises § 400.403,
Required System of Records, to remove
the 30 day implementation requirement,
and revises section 400.406 to remove
redundancies.

List of Subjects in 7 CFR Part 400

Crop insurance; General
Administrative Regulations.

Proposed Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby proposes
to amend 7 CFR part 400, subpart Q as
follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subpart Q—Collection and Storage of
Social Security Account Numbers and
Employer Identification Numbers

1. The authority citation for 7 CFR
part 400, subpart Q, is revised to read
as follows:

Authority: 7 U.S.C. 1506(l) and 1506(p).

2. Sections 400.401 (a), (b)(1), (2), (3)
and (4) are revised to read as follows:

§400.401 Basis, purpose, and applicability.

(a) The regulations contained in this
subpart are issued pursuant to the Act
to prescribe procedures for the
collection, use, and confidentiality of
Social Security Numbers (SSN) and
Employer Identification Numbers (EIN)
and related records.

b***

(1) All holders of crop insurance
policies issued by FCIC under the Act
and sold and serviced by local FSA
offices.

(2) All holders of crop insurance
policies sold by insurance providers and
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all insurance providers, their
contractors and subcontractors,
including past and present officers and
employees of such companies, their
contractors and subcontractors.

(3) Any agent, general agent, or
company, or any past or present officer,
employee, contractor or subcontractor of
such agent, general agent, or company
under contract to FCIC or an insurance
provider for loss adjustment or any
other purpose related to the crop
insurance programs insured or
reinsured by FCIC; and

(4) All past and present officers,
employees, elected officials, contractors,
and subcontractors of FCIC and FSA.

3. Section 400.402, is amended to
remove all paragraph designations;
remove the definitions of ‘‘access,”
‘‘agency sales and service contractor,”
“ASCS,” “collection,” “FCI Act,”
“‘government contract employees,”
“private insurance company,” and
“restricted access;” revise the
definitions of “applicant,” “authorized
person,” “‘disposition of records,”
“FCIC,” “past officers and employees,”
“policyholder,” “retrieval of records,”
“safeguards,” *‘storage,” ‘‘substantial
beneficial interest,” and ‘‘system of
records;” and add the definitions of
“Act,” “FSA,” “insurance provider,”
and “person” to read as follows:

8400.402 Definitions.

Act—The Federal Crop Insurance Act,
as amended (7 U.S.C. 1501 et seq.).

Applicant—A person who has
submitted an application for crop
insurance coverage under the Act.

Authorized person—Any current or
past officer, employee, elected official,
general agent, contractor, or loss
adjuster of FCIC, the insurance provider,
or any other government agency whose
duties require access to administer the
Act.

Disposition of records—The act of
removing and disposing of records
containing a participant’s SSN or EIN by
FCIC, or the insurance provider.

FCIC—The Federal Crop Insurance
Corporation of the United States
Department of Agriculture or any
successor agency.

FSA—The Farm Service Agency of the
United States Department of Agriculture
Or any successor agency.

Insurance provider—A private
insurance company approved by FCIC,
or a local FSA office providing crop
insurance coverage to producers
participating in any program
administered under the Act.

Past officers and employees—Any
officer or employee of FCIC or the
insurance provider who leaves the
employ of FCIC or the insurance

provider subsequent to the effective date
of this rule.

Person—An individual, partnership,
association, corporation, estate, trust, or
other legal entity, and whenever
applicable, a state, political subdivision,
or an agency of a state.

Policyholder—An applicant whose
application for insurance under the crop
insurance program has been accepted by
FCIC or the insurance provider.

Retrieval of records—Retrieval of a
person’s records by that person’s SSN or
EIN, or name.

Safeguards—Methods of security to
be employed by FCIC or the insurance
provider to protect a participant’s SSN
or EIN from unlawful disclosure and
access.

* * * * *

Storage—The secured storing of
records kept by FCIC or the insurance
provider on computer disks or drives,
computer printouts, magnetic tape,
index cards, microfiche, microfilm, etc.

Substantial beneficial interest—Any
person having an interest of at least 10
percent in the applicant or policyholder.

System of records—Records
established and maintained by FCIC or
the insurance provider containing SSN
or EIN data, name, address, city and
State, applicable policy numbers, and
other information related to multiple
peril crop insurance policies as required
by FCIC, from which information is
retrieved by a personal identifier
including, but not limited to the SSN,
EIN, or name.

4. Section 400.403 is revised to read
as follows:

§400.403 Required system of records.

Insurance providers are required to
implement a system of records for
obtaining, using, and storing documents
containing SSN or EIN data before they
accept or receive any applications for
insurance. This data should include:
name; address; city and state; SSN or
EIN; and policy numbers which have
been used by FCIC or the insurance
provider.

5. Section 400.404 is revised to read
as follows:

§400.404 Policyholder responsibilities.

(a) The policyholder or applicant for
crop insurance must provide a correct
SSN or EIN to FCIC or the insurance
provider to be eligible for insurance.
The SSN or EIN will be used by FCIC
and the insurance provider in:

(1) Determining the correct parties to
the agreement or contract;

(2) Collecting premiums or other
amounts due FCIC or the insurance
provider;

(3) Determining the amount of
indemnities;

(4) Establishing actuarial data on an
individual policyholder basis; and

(5) Determining eligibility for crop
insurance program participation or
other United States Department of
Agriculture benefits.

(b) If the policyholder or applicant for
crop insurance does not provide the
correct SSN or EIN on the application
and other forms where such SSN or EIN
is required, FCIC or the reinsured
company shall reject the application.

(c) The policyholder or applicant is
required to provide to FCIC or the
insurance provider, the name and SSN
or EIN of any individual or other entity:

(1) holding or acquiring a substantial
beneficial interest in such policyholder
or applicant; or

(2) having any interest in the
policyholder or applicant and receiving
separate benefits under another United
States Department of Agriculture
program as a direct result of such
interest.

(d) If a policyholder or applicant is
using an EIN for a policy in an
individual person’s name, the SSN of
the policyholder or applicant must also
be provided.

§400.405 through 400.412 [Redesignated as
88400.406 through 400.413]

6. Sections 400.405 through 400.412
are redesignated as sections §8400.406
through 400.413, respectively. The
redesignations are as follows:

Old section New section

400.406
400.407
400.408
400.409
400.410
400.411
400.412
400.413

7. Section 400.405 is added to read as
follows:

§400.405 Agent and loss adjuster
responsibilities

(a) The agent or loss adjuster shall
provide his or her correct SSN to FCIC
or the insurance provider, whichever is
applicable, to be eligible to participate
in the crop insurance program. The SSN
will be used by FCIC and the insurance
provider in establishing a database for
the purposes of:

(1) Identifying agents and loss
adjusters on an individual basis;

(2) Evaluating agents and loss
adjusters to determine level of
performance;

(3) Determining eligibility for program
participation; and
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(4) Collection of any amount which
may be owed by the agent and loss
adjuster to the United States.

(b) If the loss adjuster contracting
with FCIC to participate in the crop
insurance program does not provide the
correct SSN on forms or contracts where
such SSN is required, the loss adjuster’s
contract will be cancelled effective on
the date of refusal and the loss adjuster
will be subject to suspension and
debarment in accordance with the
suspension and debarment regulations
of the United States Department of
Agriculture.

(c) If the agent or loss adjuster
contracting with an insurance provider,
who is also a private insurance
company, to participate in the crop
insurance program does not provide the
correct SSN on forms or contracts where
such SSN is required, the premium
subsidy payable under the Standard
Reinsurance Agreement, or any other
reinsurance agreement, will not be paid
on those policies lacking the correct
SSN.

8. Redesignated § 400.406 is revised to
read as follows:

§400.406 Insurance provider
responsibilities.

The insurance provider is required to
collect and record the SSN or EIN on
each application or on any other form
required by FCIC.

9. Redesignated § 400.407 is revised to
read as follows:

400.407 Restricted access.

The Manager, other officer, or
employee of FCIC or an authorized
person may have access to the SSNs and
EINs obtained pursuant to this subpart,
only for the purpose of establishing and
maintaining a system of records
necessary for the effective
administration of the Act.

10. Redesignated § 400.408 is revised
to read as follows:

§400.408 Safeguards and storage.

Records must be maintained in
secured storage with proper safeguards
sufficient to enforce the restricted access
provisions of this subpart.

11. Redesignated §400.411 is
amended by revising the introductory
text and paragraph (a) to read as follows:

§400.411 Obtaining personal records.

Policyholders, agents, and loss
adjusters in the crop insurance program
will be able to review and correct their
records as provided by the Privacy Act.
Records may be requested by:

(a) Mailing a signed written request to
the headquarters office of FCIC; the

FCIC Regional Service Office, or the
insurance provider; or
* * * * *

12. Redesignated 400.412 is revised to
read as follows:

8400.412 Record retention.

(a) FCIC or the insurance provider
will retain all records of policyholders
for a period of not less than 3 years from
the date of final action on a policy for
the crop year, unless further
maintenance of specific records is
requested by FCIC. Final actions on
insurance policies include conclusion of
insurance events, such as the latest of
termination of the policy, completion of
loss adjustment, or satisfaction of claim.

(b) The statute of limitations for FCIC
contract claims may permit litigation to
be instituted after the period of record
retention. Destruction of records prior to
the expiration of the statute of
limitations will not provide a defense to
any action by FCIC against any private
insurance company.

13. Redesignated § 400.413 is revised
to read as follow:

§400.413 OMB control numbers.

The collecting of information
requirements in this subpart has been
approved by the Office of Management
and Budget and assigned OMB control
number 0563-0047.

Signed in Washington, DC., January 10,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-1016 Filed 1-14-97; 8:45 am]
BILLING CODE 3410-FA-P

7 CFR Parts 414 and 457

Forage Seeding Crop Insurance
Regulations and Common Crop
Insurance Regulations; Forage
Seeding Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes specific
crop provisions for the insurance of
forage seeding. The provisions will be
used in conjunction with the Common
Crop Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, to include the
current forage seeding crop insurance
regulations with the Common Crop
Insurance Policy for ease of use and

consistency of terms, and to restrict the
effect of the current forage seeding crop
insurance regulations to the 1997 and
prior crop years.

DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business
February 14, 1997 and will be
considered when the rule is to be made
final.

ADDRESSES: Interested persons are
invited to submit written comments to
the Chief, Product Development Branch,
Federal Crop Insurance Corporation,
United States Department of
Agriculture, 9435 Holmes Road, Kansas
City, MO 64131. Written comments will
be available for public inspection and
copying in room 0324, South Building,
United States Department of
Agriculture, 14th and Independence
Avenue, SW., Washington, DC, 8:15
a.m. to 4:45 p.m., est, Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Richard Brayton, Program Analyst,
Research and Development Division,
Product Development Branch, Federal
Crop Insurance Corporation, at the
Kansas City, MO, address listed above,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order No. 12866, and, therefore, this
rule has not been reviewed by OMB.

Paperwork Reduction Act of 1995

The amendments set forth in this
information collections that require
clearance by OMB is “‘Catastrophic Risk
Protection Plan and Related
Requirements including, Common Crop
Insurance Regulations; Forage Seeding
Crop Insurance Provisions.” The
information to be collected includes: A
crop insurance application and acreage
report. Information collected from the
application and acreage report is
electronically submitted to FCIC by the
reinsured companies. Potential
respondents to this information
collection are producers of forage
seeding that are eligible for Federal crop
insurance.

The information requested is
necessary for the reinsured companies
and FCIC to provide insurance and
reinsurance, determine eligibility,
determine the correct parties to the
agreement or contract, determine and
collect premiums or other monetary
amounts, and pay benefits.

All information is reported annually.
The reporting burden for this collection



2056

Federal Register / Vol. 62, No. 10 / Wednesday, January 15, 1997 / Proposed Rules

of information is estimated to average
16.9 minutes per response for each of
the 3.6 responses from approximately
1,755,015 respondents. The total annual
burden on the public for this
information collection is 2,669,970
hours.

FCIC is requesting comments on the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information gathering
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503.

The Office of Management and Budget
(OMB) is required to make a decision
concerning the collections of
information contained in these
proposed regulations between 30 and 60
days after submission to OMB.
Therefore, a comment to OMB is best
assured of having full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment on
the proposed regulation.

Unfunded Mandates Reform Act of
1995

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on states or their political
subdivisions, or on the distribution of

power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. The effect of
this regulation on small entities will be
no greater than on larger entities. Under
the current regulations, a producer is
required to complete an application and
acreage report. If the crop is damaged or
destroyed, the insured is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity. This regulation
does not alter those requirements. The
amount of work required of the
insurance companies delivering and
servicing these policies will not increase
significantly from the amount of work
currently required. This rule does not
have any greater or lesser impact on the
producer. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605), and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
state and local laws to the extent such
state and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR parts 11
and 780 must be exhausted before any
action for judicial review may be
brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

FCIC proposes to add to the Common
Crop Insurance Regulations (7 CFR part
457), a new section, 7 CFR 457.151,
Forage Seeding Crop Insurance
Provisions. The new provisions will be
effective for the 1998 and succeeding
crop years. These provisions will
replace and supersede the current
provisions for insuring forage seeding
found at 7 CFR part 414 (Forage Seeding
Crop Insurance Regulations), for the
1998 and succeeding crop years. FCIC
also proposes to amend 7 CFR part 414
to limit its effect to the 1997 and prior
crop years. FCIC will later publish a
regulation to remove and reserve part
414,

This rule makes minor editorial and
format changes to improve the Forage
Seeding Crop Insurance Regulations
compatibility with the Common Crop
Insurance Policy. In addition, FCIC is
proposing substantive changes in the
provisions for insuring forage seeding as
follows:

1. The current premium adjustment
table contained in the Forage Seeding
Crop Insurance Policy has been omitted
from the proposed Forage Seeding Crop
Provisions. Information regarding good
experience discounts is now contained
in the Special Provisions. The adverse
experience premium adjustment has
been removed. These changes provide
consistency with all other crops
containing premium experience
discounts.

2. Section 1—Add definitions for the
terms “‘days,” “FSA,” “fall planted,”
“final planting date,” “‘forage,” *‘good
farming practices,” “interplanted,”
“irrigated practice,” ““late harvest,”
“normal stand,” “‘nurse crop,” “planted
acreage,” “practical to replant,” ‘“‘spring
planted,” and ‘“written agreement” for
clarification purposes. Revise the
definition for the term “harvest” to
specify that acreage that is grazed will
not be considered harvested because it
is impossible to determine the
production for grazed acreage so
insurance coverage is not provided for
acreage that is grown for the purpose of
grazing. The term “reseed” has been
changed to “replant’” and made
consistent with other annual crop
provisions. Current regulations allow an
insured to reseed at not less than 50
percent (50%) of the original seeding
rate. The revised definition specifies
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that replacing new seed into an existing
damaged stand, which results in a
reduced seeding rate from the original
seeding rate, will not be considered
replanting. This change provides
consistency with the replanting
provisions of other annual crop
provisions.

3. Section 2—Provides guidelines for
optional unit division of forage seeding
basic units that are consistent with other
annual crop provisions.

4. Section 3(a)—Clarify that an
insured may select only one coverage
level and the corresponding amount of
insurance designated in the actuarial
table for the applicable type and
practice for all the forage seeding
planted in the county that is insured
under the policy. The amounts of
insurance the insured chooses for each
type and practice must have the same
percentage relationship to the maximum
amount of insurance offered by FCIC for
each type and practice.

5. Section 4—The contract change
date has been changed to November 30
for all counties that currently have April
15 cancellation and termination dates.
This change is made to maintain an
adequate time period between this date
and the revised cancellation dates to
permit the insured to make informed
insurance decisions.

6. Section 5—The cancellation and
termination dates have been changed to
March 15 in states and counties that
currently have April 15 dates. These
changes are made to standardize the
cancellation and termination dates with
the sales closing dates. The sales closing
dates were amended to comply with the
requirement of the Federal Crop
Insurance Reform Act of 1994 that
spring seeded crop sales closing dates
be 30 days earlier than previously. Also
added Nevada to the forage seeding crop
provisions for both spring and fall
planted forage.

7. Section 6(c)—Clarify that any
forage seeding crop that is grown with
the intent to be grazed, or grazed at any
time during the insurance period, will
not be insured.

8. Section 6(d)—Add provisions to
allow coverage for forage seeding that is
interplanted with another crop if
allowed by the Special Provisions or by
written agreement. The provisions
provide coverage for more acreage and
may reduce the need for protection
under the non-insured disaster
assistance program.

9. Section 7—Clarify that any acreage
damaged prior to the final planting date,
to the extent that such acreage has less
than a normal stand, must be replanted
unless the insurer agrees that it is not
practical to replant.

10. Section 8—State that harvest is
one event that ends the insurance
period, unless the Special Provisions
contain a late harvest date, or if harvest
occurs after the late harvest date, shown
in the Special Provisions. Also the date
grazing commences and abandonment
of the insured crop were added as
events that end the insurance period.

11. Section 9(h)—Add failure of the
irrigation water supply as an insurable
cause of loss, if such failure was caused
by an insured peril that occurs during
the insurance period. This change
standardizes these crop provisions with
other crop provisions.

12. Section 12—Modify claim for
indemnity calculations to recognize
separate amounts of insurance for each
type and practice within the same unit.

13. Section 13—Add provisions for
providing insurance coverage by written
agreement. FCIC has a long standing
policy of permitting certain
modifications of the insurance contract
by written agreement for some policies.
This amendment allows FCIC to tailor
the policy to a specific insured in
certain instances. The new section will
cover application for and duration of
written agreements.

List of Subjects in 7 CFR Parts 414 and
457

Crop insurance, Forage seeding
regulations, Forage seeding.

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby proposes
to amend 7 CFR parts 414 and 457,
effective for the 1998 and succeeding
crop years, as follows:

PART 414—FORAGE SEEDING CROP
INSURANCE REGULATIONS—
REGULATIONS FOR THE 1981 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for 7 CFR
part 414 is revised to read as follows:

Authority: 7 U.S.C. 1506(1) and 1506(p).

2. The subpart heading preceeding
§414.1 is revised to read as follows:

Subpart—Regulations for the 1981
through 1997 Crop Year

3. Section 414.7 is amended by
revising the introductory text of
paragraph (d) to read as follows:

§414.7 The application and policy.
* * * * *

(d) The application for the 1984 and
succeeding crop years is found at
subpart D of part 400, General
Administrative Regulations (7 CFR
400.37, 400.38). The provisions of the
Forage Seeding Insurance Policy for the

1984 through 1997 crop years are as
follows:
* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

4. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1501(l) and 1506(p).

5.7 CFR part 457 is amended by
adding a new §457.151 to read as
follows:

§457.151 Forage seeding crop insurance
provisions.

The Forage Seeding Crop Insurance
Provisions for the 1998 and succeeding
crop years are as follows:

FCIC policies:
DEPARTMENT OF AGRICULTURE
FEDERAL CROP INSURANCE
CORPORATION
Reinsured policies:
(Appropriate title for insurance provider)
Both FCIC and reinsured policies:

Forage Seeding Crop Provisions

If a conflict exists among the Basic
Provisions (§ 457.8), these crop provisions,
and the Special Provisions; the Special
Provisions will control these crop provisions
and the Basic Provisions; and these crop
provisions will control the Basic Provisions.

1. Definitions

Crop year—The period within which the
planting is or normally would become
established and shall be designated by the
calendar year in which the planting is made
for spring planted acreage and the next
succeeding calendar year for fall planted
acreage.

Days—Calendar days.

FSA—The Farm Service Agency, an agency
of the United States Department of
Agriculture, or any successor agency.

Fall planted—A forage crop seeded after
June 30.

Final planting date—The date contained in
the Special Provisions for the insured crop by
which the crop must initially be planted in
order to be insured for the full amount of
insurance.

Forage—Seeded perennial alfalfa,
perennial red clover, perennial grasses, or a
mixture thereof, as shown in the actuarial
table.

Good farming practices—The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce a normal stand, and
recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Harvest—Severance of the forage plant
from the land with the intention of using it
as livestock feed. Grazing will not be
considered harvested.

Interplanted—Acreage on which two or
more crops are planted in a manner that does
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not permit separate agronomic maintenance
or harvest of the insured crop.

Irrigated practice—A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated amount of insurance
on the irrigated acreage planted to the
insured crop.

Late harvest—Harvest that occurs after the
date listed in the Special Provisions.

Normal stand—A population of live plants
per square foot that meets the minimum
required number of plants as shown in the
Special Provisions.

Nurse crop (companion crop)—A crop
seeded into the same acreage as another crop,
that is intended to be harvested separately,
and that is planted to improve growing
conditions for the crop with which it is
grown.

Planted acreage—Land in which seed has
been placed by a machine appropriate for the
insured crop and planting method, at the
correct depth, into a seedbed that has been
properly prepared for the planting method
and production practice. Land on which seed
is initially spread onto the soil surface by any
method and subsequently is mechanically
incorporated into the soil in a timely manner
and at the proper depth. Acreage seeded in
any other manner will not be insurable
unless otherwise provided by the Special
Provisions or by written agreement.

Practical to replant—In lieu of the
definition of “Practical to replant” contained
in section 1 of the Basic Provisions (§457.8),
practical to replant is defined as our
determination, after loss or damage to the
insured crop, based on factors, including but
not limited to moisture availability,
marketing window, condition of the field,
and time to crop maturity, that replanting the
insured crop will allow the crop to attain
maturity prior to the calendar date for the
end of the insurance period. It will not be
considered practical to replant after the final
planting date, unless replanting is generally
occurring in the area.

Replanting—Performing the cultural
practices necessary to replace the forage seed
and then replacing the forage seed in the
insured acreage with the expectation of
producing a normal stand. Replacing new
seed into an existing damaged stand, which
results in a reduced seeding rate from the
original seeding rate, will not be considered
replanting.

Spring planted—A forage crop seeded
before July 1.

Written agreement—A written document
that alters designated terms of this policy in
accordance with section 13.

2. Unit Division

(a) A unit as defined in section 1
(Definitions) of the Basic Provisions (§ 457.8),
a (basic unit), will be divided for spring and
fall planted acreage.

(b) Unless limited by the Special
Provisions, these basic units may be further
divided into optional units if, for each
optional unit you meet all the conditions of
this section or a written agreement to such
division exists.

(c) Basic units may not be divided into
optional units on any basis including, but not
limited to, production practice, type, variety,
and planting period, other than as described
in this section.

(d) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the premium paid
for the purpose of electing optional units will
be refunded to you for the units combined.

(e) All optional units established for a crop
year must be identified on the acreage report
for that crop year.

(f) The following requirements must be met
for each optional unit:

(1) You must plant the crop in a manner
that results in a clear and discernable break
in the planting pattern at the boundaries of
each optional unit; and

(2) Each optional unit must meet one or
more of the following criteria as applicable:

(i) Optional Units by Section, Section
Equivalent, or FSA Farm Serial Number:
Optional units may be established if each
optional unit is located in a separate legally
identified section. In the absence of sections,
we may consider parcels of land legally
identified by other methods of measure
including, but not limited to Spanish grants,
railroad surveys, leagues, labors, or Virginia
Military Lands, as the equivalent of sections
for unit purposes. In areas that have not been
surveyed using the systems identified above,
or another system approved by us, or in areas
where such systems exist but boundaries are
not readily discernable, each optional unit
must be located in a separate farm identified
by a single FSA Farm Serial Number.

(ii) Optional Units on Acreage Including
Both Irrigated and Non-irrigated Practices: In
addition to, or instead of, establishing
optional units by section, section equivalent,
or FSA Farm Serial Number, optional units
may be based on irrigated acreage or non-
irrigated acreage if both are located in the
same section, section equivalent, or FSA
Farm Serial Number. To qualify as separate
irrigated and non-irrigated optional units, the
non-irrigated acreage may not continue into
the irrigated acreage in the same rows or
planting pattern. The irrigated acreage may
not extend beyond the point at which the
irrigated system can deliver the quantity of
water needed to produce a normal stand.

3. Amounts of Insurance

(a) In addition to the requirements of
section 3 (Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities) of the Basic Provisions (§ 457.8),
you may only select one coverage level and
the corresponding amount of insurance
designated in the actuarial table for the
applicable type and practice for all the forage
seeding in the county that is insured under
this policy. The amount of insurance you
choose for each type and practice must have
the same percentage relationship to the

maximum amount of insurance offered by us
for each type and practice. For example, if
you choose 100 percent (100%) of the
maximum amount of insurance for a specific
type and practice, you must also choose 100
percent (100%) of the maximum amount of
insurance for all other types and practices.

(b) The production reporting requirements
contained in section 3 (Insurance Guarantees,
Coverage Levels, and Prices for Determining
Indemnities) of the Basic Provisions (§ 457.8),
do not apply to forage seeding.

4. Contract Changes

In accordance with section 4 (Contract
Changes) of the Basic Provisions (§ 457.8),
the contract change date is November 30
preceding the cancellation date for counties
with a March 15 cancellation date and April
30 preceding the cancellation date for all
other counties.

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (8 457.8), the cancellation
and termination dates are:

Cancellation
and termi-
nation dates

State and county

New Hampshire, New York, July 31
Pennsylvania, Vermont, Ne-
vada.

All other states .........ccccceeeeenne March 15.

6. Insured Crop

In accordance with section 8 (Insured
Crop) of the Basic Provisions (8 457.8), the
crop insured will be all the forage seeding in
the county for which a premium rate is
provided by the actuarial table:

(a) In which you have a share;

(b) That is planted, or replanted the
calendar year following planting to establish
a stand of forage intended for harvest as
livestock feed;

(c) That is not grown with the intent to be
grazed, or not grazed at any time during the
insurance period; and

(d) That is not interplanted with another
crop, except nurse crops, unless allowed by
the Special Provisions or by written
agreement.

7. Insurable Acreage

In addition to the provisions of section 9
(Insurable Acreage) of the Basic Provisions
(8457.8), any acreage of the insured crop
damaged before the final planting date, to the
extent that such acreage has less than a
normal stand, must be replanted unless we
agree that it is not practical to replant.

8. Insurance Period

In lieu of the provisions of section 11
(Insurance Period) of the Basic Provisions
(8457.8) regarding when insurance ends,
forage seeding insurance will end at the
earliest of:

(a) Total destruction of the insured crop on
the unit;

(b) Harvest of the unit, unless a late harvest
date is listed in the Special Provisions, or late
harvest on the unit if a late harvest date is
listed in the Special Provisions;
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(c) Final adjustment of a loss on a unit;

(d) Abandonment of the insured crop;

(e) The date grazing commences on the
insured crop; or

(f) May 21 of the calendar year following
seeding for spring-planted forage; or October
15 of the calendar year following seeding for
fall-planted forage.

9. Causes of Loss

In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (8§ 457.8), insurance is provided
only against the following causes that result
in loss of, or failure to establish, a stand of
forage that occur during the insurance
period:

(a) Adverse weather conditions;

(b) Fire;

(c) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(d) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;

(e) Wildlife;

(f) Earthquake;

(9) Volcanic eruption; or

(h) Failure of the irrigation water supply,
if caused by an insured peril that occurs
during the insurance period.

10. Replanting Payment

In lieu of the provisions contained in
section 13 (Replanting Payment) of the Basic
Provisions (§ 457.8):

(a) A replanting payment is allowed only
in counties for which the Special Provisions
designate both fall and spring final planting
dates if:

(1) The insured fall-planted acreage is
damaged by an insurable cause of loss to the
extent that less than 75 percent (75%) of a
normal stand remains;

(2) It is practical to replant;

(3) We give written consent to replant; and

(4) Such acreage is replanted the following
spring by the spring final planting date.

(b) The amount of the replanting payment
will be equal to 50 percent (50%) of the
amount of indemnity determined in
accordance with section 12(a).

(c) No replanting payment will be made on
acreage for which one replanting payment
has already been allowed for the crop year.

(d) If the information reported by you on
the acreage report results in a lower premium
than the actual premium determined to be
due based on the acreage, share, practice, or
type determined actually to have existed, the
replanting payment will be reduced
proportionately.

11. Duties In The Event of Damage or Loss

(a) In accordance with the requirements of
section 14 (Duties in the Event of Damage or
Loss) of the Basic Provisions (8§ 457.8), the
representative samples of the crop must be at
least 10 feet wide and extend the entire
length of each field in the unit. The samples
must not be harvested or destroyed until the
earlier of our inspection or 15 days after

tilling of the balance of the unit is completed.

(b) In addition to the requirements of
section 14 (Duties in the Event of Damage or
Loss) of the Basic Provisions (8§ 457.8), you
must give us written notice if, during the

period before destroying the crop on any fall
planted acreage that is damaged, you decide
to replant the acreage by the spring final
planting date.

12. Settlement of Claim

(a) In the event of loss or damage covered
by this policy, we will settle your claim on
any unit by:

(1) Multiplying the insured acreage of each
type and practice by the amount of insurance
for the applicable type and practice;

(2) Totaling the results of section 12(a)(1);

(3) Multiplying the total of the acres with
an established stand plus 10 percent (10%)
of the planted acres for the insured acreage
of each type and practice in the unit by the
amount of insurance for the applicable type
and practice;

(4) Totaling the results of section 12(a)(3);

(5) Subtracting the result of section 12(a)(4)
from the result of section 12(a)(2); and

(6) Multiplying the result of section
12(a)(5) by your share.

(b) The acres with an established stand will
include:

(1) Acreage that has at least 75 percent
(75%) of a normal stand;

(2) Acreage abandoned or put to another
use without our prior written consent;

(3) Acreage damaged solely by an
uninsured cause; or

(4) Acreage that is harvested and not
reseeded.

(c) The amount of indemnity on any
spring-planted acreage determined in
accordance with section 12(a) will be
reduced 50 percent (50%) if the stand is less
than 75 percent (75%) but more than 55
percent (55%) of a normal stand.

13. Written Agreements

Designated terms of this policy may be
altered by written agreement in accordance
with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
13(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved, the written agreement will
include all variable terms of the contract,
including, but not limited to, crop type or
variety, practice, premium rate, and amount
of insurance;

(d) Each written agreement will only be
valid for one year (If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, D.C., on January 10,
1997.
Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-1014 Filed 1-14-97; 8:45 am]
BILLING CODE 3410-FA-P

7 CFR Parts 441 and 457

Common Crop Insurance Regulations;
Table Grape Crop Insurance
Provisions, and Table Grape Crop
Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes specific
crop provisions for the insurance of
table grapes. The provisions will be
used in conjunction with the Common
Crop Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, include the
current Table Grape crop insurance
regulations under the Common Crop
Insurance Policy for ease of use and
consistency of terms, and to restrict the
effect of the current Table Grape crop
insurance regulations to the 1997 and
prior crop years.

DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business March
17, 1997 and will be considered when
the rule is to be made final. The
comment period for information
collections under the Paperwork
Reduction Act of 1995 is through March
17, 1997.

ADDRESSES: Interested persons are
invited to submit written comments to
the Chief, Product Development Branch,
Federal Crop Insurance Corporation,
United States Department of
Agriculture, 9435 Holmes Road, Kansas
City, MO 64131. Written comments will
be available for public inspection and
copying in room 0324, South Building,
United States Department of
Agriculture, 14th and Independence
Avenue, SW., Washington, DC, 8:15
a.m. to 4:45 p.m., est, Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT: John
Meyer, Insurance Management
Specialist, Research and Development
Division, Product Development Branch,
Federal Crop Insurance Corporation, at
the Kansas City, MO, address listed
above, telephone (816) 926—7730.
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SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order No. 12866, and, therefore, this
rule has not been reviewed by OMB.

Paperwork Reduction Act of 1995

Section 8 of the 1998 Table Grape
Crop Provisions adds interplanting as an
insurable farming practice provided it
does not adversely affect the crop. This
practice was not insurable under the
previous Table Grape crop insurance
regulations. Consequently, interplanting
information will need to be collected
using the FCI-12—P Pre-Acceptance
Perennial Crop Inspection Report form
for approximately 0.5 percent of the 341
insureds who interplant their table
grape crop. Standard interplanting
language has been added to most
perennial crops. This is a benefit to
agriculture because insurance is now
available for more perennial crop
producers and, as a result, less acreage
will need to be placed into the
noninsured crop disaster assistance
program (NAP).

The title of this information collection
is ““Catastrophic Risk Protection Plan
and Related Requirements including,
Common Crop Insurance Regulations;
Table Grape Crop Insurance
Provisions.” The information to be
collected includes a crop insurance
application and an acreage report.
Information collected from the
application and acreage report is
electronically submitted to FCIC by the
reinsured companies. Potential
respondents to this information
collection are producers of table grapes
that are eligible for Federal crop
insurance.

The information requested is
necessary for the reinsured companies
and FCIC to provide insurance and
reinsurance, determine eligibility,
determine the correct parties to the
agreement or contract, determine and
collect premiums or other monetary
amounts, and pay benefits.

All information is reported annually.
The reporting burden for this collection
of information is estimated to average
16.9 minutes per response for each of
the 3.6 responses from approximately
1,755,015 respondents. The total annual
burden on the public for this
information collection is 2,669,970
hours.

FCIC requests comments for the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including

whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information gathering
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503.

The Office of Management and Budget
(OMB) is required to make a decision
concerning the collection(s) of
information contained in these
proposed regulations between 30 and 60
days after submission to OMB.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment on
the proposed regulation.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
state, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on states or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. New
provisions included in this rule will not
impact small entities to a greater extent
than large entities. Under the current
regulations, all producers are required
to complete an application and acreage

report. If the crop is damaged or
destroyed, all insureds are required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity.

All insureds must also certify to the
number of acres and production on an
annual basis or receive a transitional
yield. The producer must maintain the
records to support the certified
information for at least three years. This
regulation does not alter those
requirements. The amount of work
required of the insurance companies
delivering and servicing these policies
will not increase significantly from the
amount of work currently required. This
rule does not have any greater or lesser
impact on the producer. Therefore, this
action is determined to be exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605) and no
Regulatory Flexibility Analysis was
prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
state and local laws to the extent such
state and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR parts 11
and 780 must be exhausted before any
action for judicial review may be
brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate



Federal Register / Vol. 62, No. 10 / Wednesday, January 15, 1997 / Proposed Rules

2061

unnecessary or duplicative regulations
and improve those that remain in force.

Background

FCIC proposes to add to the Common
Crop Insurance Regulations (7 CFR part
457), a new section, 7 CFR 457.149,
Table Grape Crop Insurance Provisions.
The new provisions will be effective for
the 1998 and succeeding crop years.
These provisions will replace and
supersede the current provisions for
insuring table grapes found at 7 CFR
part 441 and restrict the application of
that part to the 1997 and prior crop
years. By separate rule, FCIC will later
remove that part.

This rule makes minor editorial and
format changes to improve the Table
Grape crop insurance regulations’
compatibility with the Common Crop
Insurance Policy. In addition, FCIC is
proposing substantive changes in the
provisions for insuring table grapes as
follows:

1. Section 1—Add definitions for the
terms *‘days,” “‘direct marketing,”
“FSA,” ““good farming practices,”
“graft,” “interplanted,” “irrigated
practice,” *‘lug,” ‘““non-contiguous
land,” ““production guarantee, per acre,”
“set out,” and “‘written agreement,” for
clarification, and change the lug (box
weight) from 22 pounds to 20 pounds in
the Coachella Valley, California district,
and from 23 pounds to 21 pounds in all
other California districts. Provisions are
also added indicating a box weight of 22
pounds for Arizona. These changes were
made by the California Table Grape
Commission.

2. Section 2—Change provisions to
allow basic units by table grape variety
to be consistent with other policies
which allow insurance for crop
varieties.

3. Section 3(b)—Specify that the
insured must report damage, removal of
bearing vines, and change in practices
that may reduce yields. For the first year
of insurance for acreage interplanted
with another perennial crop and
anytime the planting pattern of such
acreage is changed, the insured must
also report the age and variety, if
applicable, of any interplanted crop, its
planting pattern, and any other
information needed to establish the
approved yield. If the insured fails to
notify the insurer of factors that may
reduce yields from previous levels, the
insurer will reduce the production
guarantee at any time the insurer
becomes aware of damage, removal of
vines, or change in practices. This
allows the insurance provider to limit
liability if necessary, before insurance
attaches.

4. Section 7(a)—Clarify that the
insured crop will be any insured variety
of grapes in the county. Previous
provisions required that all insurable
table grape acreage in the county be
insured. This change is commensurate
with previous changes made in the
regulations for insuring grapes.

5. Section 7(b)—Specify that at least
150 lugs per acre must have been
produced in at least one of the most
recent three years of a producer’s actual
production history base period.
Previous provisions required a
minimum of 150 lugs per acre, but did
not specify an applicable time period.

6. Section 8—Allow insurance for
table grapes interplanted with another
perennial crop in order to make
insurance available for more acreage
and reduce reliance on the noninsured
crop disaster assistance program (NAP)
for protection against crop losses.
Standard interplanting language has
been added to most perennial crops.
Interplanting is an insurable practice as
long as it does not adversely affect the
insured crop.

7. Section 9—Clarifies that for the
year of application, if an application is
received after January 22 but prior to
February 1, insurance will attach on the
10th day after the properly completed
application is received in the insurance
provider’s local office, unless we
inspect the acreage during the 10 day
period and determine that it does not
meet insurability requirements.
Provisions were also added to clarify
insurability when an insurable share is
acquired or relinquished on or before
the acreage reporting date.

8. Section 10(b)—Clarify that disease
and insect infestation are excluded
causes of loss unless adverse weather
prevents the proper application of
control measures, causes control
measures to be ineffective when
properly applied, or causes disease or
insect infestation for which no effective
control mechanism is available. Add a
provision that states that damage caused
by phylloxera is not covered regardless
of cause.

9. Section 11(b)—Require the
producer to give notice at least 15 days
prior to harvest so a preharvest
inspection can be made if the insured
intends to engage in direct marketing to
consumers in order to permit an
accurate appraisal of production to
count since it is difficult to verify direct
marketed production. Also removed
provisions regarding harvest prior to full
maturity. Table grapes are not harvested
before the production reaches maturity.

10. Section 11(c)—Add provisions
that the insured must give notice prior
to harvest so that any damaged

production may be inspected. Failure to
do so may result in all such production
being considered undamaged and
included as production to count.

11. Section 13—Add provisions for
providing insurance coverage by written
agreement. FCIC has a long standing
policy of permitting certain
modifications of the insurance contract
by written agreement for some policies.
This amendment allows FCIC to tailor
the policy to a specific insured in
certain instances. The new section will
cover application for and duration of
written agreements.

List of Subjects in 7 CFR Parts 441 and
457

Crop insurance, Table grape.

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby proposes
to amend 7 CFR parts 441 and 457,
effective for the 1998 and succeeding
crop years, as follows:

PART 441—TABLE GRAPE CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 441 is amended to read as follows:

Authority: 7 U.S.C. 1506(1),1506(p).

2. The subpart heading preceeding
§441.1 is revised to read as follows:

Subpart-Regulations for the 1987
through 1997 Crop Years.

3. Section 441.7 is amended by
revising the introductory text of
paragraph (d) to read as follows:

§441.7 The application and policy.
* * * * *

(d) The application for the 1987
through 1997 crop years is found at
subpart D of part 400, General
Administrative Regulations (7 CFR
400.37, 400.38). The provisions of the
Table Grape Insurance Policy for the
1987 through 1997 crop years are as
follows:

* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

4. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

5. A new §457.149 is added to read
as follows:

§457.149 Table Grape Crop Insurance
Provisions.

The Table Grape Crop Insurance Provisions
for the 1998 and succeeding crop years are
as follows:

For FCIC policies:
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Federal Crop Insurance Corporation

For reinsured policies: (Insurance
provider’s name or other appropriate
heading).

For both FCIC and reinsured policies:

Table Grape Crop Provisions

If a conflict exists among the Basic
Provisions (§ 457.8), these Crop Provisions,
and the Special Provisions; the Special
Provisions will control these Crop Provisions
and the Basic Provisions; and these Crop
Provisions will control the Basic Provisions.

1. Definitions

Cluster thinning and removal—Removing
parts of an immature cluster or the entire
cluster of grapes.

Days—Calendar days.

Direct marketing—Sale of the insured crop
directly to consumers without the
intervention of an intermediary such as a
wholesaler, retailer, packer, processor,
shipper or buyer. Examples of direct
marketing include selling through an on-farm
or roadside stand, farmer’s market, and
permitting the general public to enter the
field for the purpose of picking all or a
portion of the crop.

FSA—The Farm Service Agency, an agency
of the United States Department of
Agriculture, or a successor agency.

Good farming practices—The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce at least the yield used
to determine the production guarantee, and
recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Graft—To unite a shoot or bud (scion) with
a rootstock or an existing vine in accordance
with recommended practices to form a living
union.

Harvest—Severing the clusters of mature
grapes from the vine.

Interplanted—Acreage on which two or
more crops are planted in any form of
alternating or mixed pattern.

Irrigated practice—A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated production guarantee
on the irrigated acreage planted to the
insured crop.

Lug—Twenty pounds of table grapes in the
Coachella Valley, California district; 21
pounds in all other California districts; and
22 pounds in Arizona.

Non-contiguous—Any two or more tracts
of land whose boundaries do not touch at any
point, except that land separated only by a
public or private right-of-way, waterway, or
an irrigation canal will be considered as
contiguous.

Production guarantee (per acre)—The
number of lugs of grapes determined by
multiplying the approved APH yield per acre
by the coverage level percentage you elect.

Set out—Physically planting the desired
variety of grape plant in the ground in a
desired planting pattern.

Table grapes—Grapes that are grown for
commercial sale for human consumption as
fresh fruit on acreage where the cultural
practices to produce fresh marketable grapes
were carried out.

Written agreement—A written document
that alters designated terms of this policy in
accordance with section 12.

2. Unit Division

(a) A unit as defined in section 1
(Definitions) of the Basic Provisions (§ 457.8),
will be divided into basic units by each table
grape variety you insure.

(b) Unless limited by the Special
Provisions, these basic units may be divided
into optional units if, for each optional unit,
you meet all the conditions of this section or
if a written agreement to such division exists.

(c) Basic units may not be divided into
optional units on any basis including, but not
limited to, production practice, type, and
variety, other than as described in this
section.

(d) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the premium paid
for the purpose of electing optional units will
be refunded to you for the units combined.

(e) All optional units that you elect must
be identified on the acreage report for that
crop year.

(f) The following requirements must be met
for each optional unit:

(1) You must have records, which can be
independently verified, of acreage and
production for each optional unit for at least
the last crop year used to determine your
production guarantee; and

(2) You must have records of marketed
production or measurement of stored
production from each optional unit
maintained in such a manner that permits us
to verify the production from each optional
unit, or the production from each unit must
be kept separate until loss adjustment is
completed by us; and

(3) Each optional unit must be located on
non-contiguous land.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 (Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities) of
the Basic Provisions (§ 457.8):

(a) You may select only one price election
and coverage level for each table grape
variety in the county insured under this
policy.

(b) You must report, by the production
reporting date designated in section 3
(Insurance Guarantees, Coverage Levels, and
Prices for Determining Indemnities) of the
Basic Provisions (§ 457.8), by variety if
applicable:

(1) Any damage, removal of bearing vines,
change in practices, or any other
circumstance that may reduce the expected

yield below the yield upon which the
insurance guarantee is based, and the number
of affected acres;

(2) The number of bearing vines on
insurable and uninsurable acreage;

(3) The age of the vines and the planting
pattern; and

(4) For the first year of insurance for
acreage interplanted with another perennial
crop, and anytime the planting pattern of
such acreage is changed:

(i) The age of the interplanted crop, and
type if applicable;

(ii) The planting pattern; and

(iii) Any other information that we request
in order to establish your approved yield.

We will reduce the yield used to establish
your production guarantee as necessary,
based on our estimate of the effect of
interplanting the perennial crop, removal of
vines; damage; change in practices and any
other circumstance that may affect the yield
potential of the insured crop. If you fail to
notify us of any circumstance that may
reduce your yields from previous levels, we
will reduce your production guarantee as
necessary at any time we become aware of
the circumstance.

4. Contract Changes

In accordance with section 4 (Contract
Changes) of the Basic Provisions (§ 457.8),
the contract change date is October 31
preceding the cancellation date.

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (8 457.8), the cancellation
and termination dates are January 31.

6. Report of Acreage

In addition to the requirements of section
6 (Report of Acreage) of the Basic Provisions
(8457.8), you must report the acreage of table
grapes in the county by variety.

7. Insured Crop

(a) In accordance with section 8 (Insured
Crop) of the Basic Provisions (8 457.8), the
crop insured will be any insurable variety of
grapes in the county that you elect and for
which a premium rate is provided by the
actuarial table:

(1) In which you have a share;

(2) That are grown for harvest as table
grapes;

(3) That are adapted to the area; and

(4) That are grown in a vineyard that, if
inspected, is considered acceptable by us.

(b) In addition to table grapes not insurable
under section 8 (Insured Crop) of the Basic
Provisions (8§ 457.8), we do not insure any
grapes grown on vines:

(1) That, after being set out or grafted, have
not reached the number of growing seasons
designated by the Special Provisions; or

(2) That have not produced an average of
at least 150 lugs of table grapes per acre in
at least one of the most recent three crop
years in your actual production history base
period. However, we may inspect and agree
in writing to insure acreage that has not
produced this amount.

8. Insurable Acreage

In lieu of the provisions in section 9
(Insurable Acreage) of the Basic Provisions
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(8 457.8) that prohibit insurance attaching to
a crop planted with another crop, table
grapes interplanted with another perennial
crop are insurable unless we inspect the
acreage and determine that it does not meet
the requirements contained in your policy.

9. Insurance Period

(a) In accordance with the provisions of
section 11 (Insurance Period) of the Basic
Provisions (§457.8):

(1) Coverage begins on February 1 of each
crop year, except that for the year of
application, if your application is received
after January 22 but prior to February 1,
insurance will attach on the 10th day after
your properly completed application is

received in our local office, unless we inspect
the acreage during the 10 day period and
determine that it does not meet insurability
requirements. You must provide any
information that we require for the crop or
to determine the condition of the vineyard.
(2) The calendar date for the end of the
insurance period for each crop year is the
date during the calendar year in which the
grapes are normally harvested, as follows:

Variety Date
Arizona:
Al COUNLIES ..o e e s b e s s sae e Perlette ........cccocoveiens June 15.
Flame Seedless July 15.
All others ........cccoeeeeee. July 31.
California:
Fresno, Kern, Kings, Madera, and Tulare COUNLIES ..........coooieeiiiiieeiiiiieeniiee e siiee e Perlette .......ccccoviieiiines August 15.
Cardinal . ... | August 15.
EXOtC .evvveiiiiiiieeces August 31.
Flame Seedless ........... September 15.
Superior Seedless ....... August 31.
Red Malaga ................ September 15.
QUEEBN ..o September 15.
Thompson Seedless .... | September 15.
Black Rose .........ccccc.e. September 30.

Merced, Stanislaus, and San Joaquin counties

Imperial, Riverside, and San Bernardino counties

... | Flame Seedless ...........

Italia ........... September 30.
White Malaga October 15.
Ribier .......ccceeveee October 15.
Ruby Seedless ............ October 15.
All others .......ccoevvens October 31.

September 15.

Thompson Seedless .... | September 30.

Ribier ......... October 15.

Flame Tokay . October 15.

All others ............... October 31.
... | Beauty Seedless ......... July 15.

Perlette .......ccccoviieiiins July 15.

All others .......ccoevvens July 31.

(b) In addition to the provisions of section
11 (Insurance Period) of the Basic Provisions
(8457.8):

(1) If you acquire an insurable share in any
insurable acreage after coverage begins but on
or before the acreage reporting date for the
crop year, and after an inspection we
consider the acreage acceptable, insurance
will be considered to have attached to such
acreage on the calendar date for the
beginning of the insurance period.

(2) If you relinquish your insurable share
on any insurable acreage of table grapes on
or before the acreage reporting date for the
crop year, insurance will not be considered
to have attached to, and no premium will be
due or indemnity paid for such acreage for
that crop year unless:

(i) A transfer of coverage and right to an
indemnity, or a similar form approved by us,
is completed by all affected parties;

(ii) We are notified by you or the transferee
in writing of such transfer on or before the
acreage reporting date; and

(iii) The transferee is eligible for crop
insurance.

10. Causes of Loss

(a) In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (8§ 457.8), insurance is provided
only against the following causes of loss that
occur during the insurance period:

(1) Adverse weather conditions;

(2) Fire, unless weeds and other forms of
undergrowth have not been controlled or
pruning debris has not been removed from
the vineyard;

(3) Wildlife;

(4) Earthquake;

(5) Volanic eruption; or

(6) Failure of irrigation water supply, if
caused by an insured peril that occurs during
the insurance period.

(b) In addition to the causes of loss
excluded in section 12 (Causes of Loss) of the
Basic Provisions (§457.8), we will not insure
against damage or loss of production due to:

(1) Disease or insect infestation, unless
adverse weather:

(i) Prevents the proper application of
control measures or causes properly applied
control measures to be ineffective; or

(ii) Causes disease or insect infestation for
which no effective control mechanism is
available;

(2) Phylloxera, regardless of cause; or

(3) Inability to market the table grapes for
any reason other than actual physical damage
from an insurable cause specified in this
section. For example, we will not pay you an
indemnity if you are unable to market due to
quarantine, boycott, or refusal of any person
to accept production.

11. Duties In The Event of Damage or Loss

In addition to the requirements of section
14 (Duties in the Event of Damage or Loss)
of the Basic Provisions (§ 457.8), the
following will apply:

(a) You must notify us within 3 days of the
date harvest should have started if the crop
will not be harvested.

(b) You must notify us at least 15 days
before any production from any unit will be
sold by direct marketing. We will conduct an
appraisal that will be used to determine your
production to count for production that is
sold by direct marketing. If damage occurs
after this appraisal, we will conduct an
additional appraisal. These appraisals, and
any acceptable records provided by you, will
be used to determine your production to
count. Failure to give timely notice that
production will be sold by direct marketing
will result in an appraised amount of
production to count of not less than the
production guarantee per acre if such failure
results in our inability to make the required
appraisal.

(c) If you intend to claim an indemnity on
any unit, you must notify us at least 15 days
prior to the beginning of harvest if you
previously gave notice in accordance with
section 14 of the Basic Provisions (§457.8) so
that we may inspect any damaged
production. If you fail to notify us, we may
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consider all such production to be
undamaged and include it as production to
count.

12. Settlement Of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate acceptable production records:

(1) For any optional unit, we will combine
all optional units for which such production
records were not provided; or

(2) For any basic unit, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for each unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage by its
respective production guarantee;

(2) Multiplying the result in section
12(b)(1) by the respective price election for
the variety;

(3) Totaling the results in section 12(b)(2);

(4) Multiplying the total production to be
counted of the variety (see section 12(c)) by
the respective price election;

(5) Totaling the results in section 12(b)(4);

(6) Subtracting the result of section 12(b)(5)
from the result in section 12(b)(3); and

(7) Multiplying the result of section
12(b)(6) by your share.

(c) The total production to count (in lugs)
from all insurable acreage on the unit will
include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
per acre for acreage:

(A) That is abandoned;

(B) That is sold by direct marketing if you
fail to meet the requirements in section 11(b);
(C) That is damaged solely by uninsured

causes; or

(D) For which you fail to provide
acceptable production records;

(ii) Production lost due to uninsured
causes;

(iii) Unharvested production that meets, or
would meet if properly handled, the
California Department of Food and
Agriculture minimum standards for table
grapes; and

(iv) Potential production on insured
acreage that you intend to abandon or no
longer care for, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end. If you do not agree with our
appraisal, we may defer the claim only if you
agree to continue to care for the crop. We will
then make another appraisal when you notify
us of further damage or that harvest is general
in the area unless you harvested the crop, in
which case we will use the harvested
production. If you do not continue to care for
the crop, our appraisal made prior to
deferring the claim will be used to determine
the production to count; and

(2) All harvested production from
insurable acreage regardless of condition or
disposition.

(d) The quantity of production to count for
table grape production damaged by insurable
causes within the insurance period and that
is marketed for any use other than table
grapes will be determined by multiplying the
greater of (1) the value of the table grapes per
ton or (2) $50, by the number of tons and

dividing that result by the highest price
election available for the insured unit. This
result will be the number of lugs to count.

13. Written Agreement

Designated terms of this policy may be
altered by written agreement in accordance
with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
13(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved, the written agreement will
include all variable terms of the contract,
including, but not limited to, crop type or
variety, the guarantee, premium rate, and
price election;

(d) Each written agreement will only be
valid for one year (If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, DC, on January 10,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-1015 Filed 1-14-97; 8:45 am]
BILLING CODE 3410-FA-P

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Parts 1301 and 1304
[DEA-143C]
RIN 1117-AA36

Establishment of Freight Forwarding
Facilities for DEA Distributor
Registrants; Correction

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Correction to Notice of Proposed
Rulemaking.

SUMMARY: This document contains a
correction to the proposed rule (DEA—-
143P) which was published Wednesday,
December 18, 1996 (61 FR 66637). The
proposed rule related to new regulations
to allow the establishment of freight
forwarding facilities by DEA distributor
registrants.

FOR FURTHER INFORMATION CONTACT:

G. Thomas Gitchel, Chief, Liaison and
Policy Section, Office of Diversion

Control, Drug Enforcement
Administration, Washington, D.C.
20537, Telephone (202) 307-7297.

SUPPLEMENTARY INFORMATION:
Background

The proposed regulations that are
subject to this correction, make
amendments to Parts 1301 and 1304 of
Title 21 of the Code of Federal
Regulations to allow the establishment
of freight forwarding facilities by DEA
distributor registrants.

Need for Correction

As published, the proposed rule
contained an omission in the DATES
section which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication on
December 18, 1996 of the proposed rule
(DEA-143P), which was the subject of
FR Doc. 96—-32077, is corrected as
follows:

On Page 66637, in the first column, in
the DATES section, the entry “‘February
18, 1996” is corrected to read ‘“Written
comments or objections must be
received on or before February 28,
1997”.
* * * * *

Dated: January 9, 1997.
Gene R. Haislip,
Deputy Assistant Administrator, Office of
Diversion Control.
[FR Doc. 97-989 Filed 1-14-97; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[REG—209121-89]

RIN 1545-AN21

Certain Asset Transfers to a Tax-
Exempt Entity

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations. The proposed
regulations effectuate provisions of the
Tax Reform Act of 1986 and the
Technical and Miscellaneous Revenue
Act of 1988. The proposed regulations
generally affect a taxable corporation
that transfers all or substantially all of
its assets to a tax-exempt entity or
converts from a taxable corporation to a
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tax-exempt entity, and generally require
the taxable corporation to recognize gain
or loss in such a transaction.

DATES: Written comments must be
received by April 15, 1997. Requests to
speak (with outlines of oral comments
to be discussed) at the public hearing
scheduled for May 6, 1997, at 10:00 a.m.
must be submitted by April 15, 1997.
ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-209121-89),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
also may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-209121-89),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Ave. NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Stephen R.
Cleary (202) 622-7530; concerning
submissions and the hearing,
Evangelista Lee, (202) 622—-7180, (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) relating to
the repeal of the General Utilities
doctrine in the Tax Reform Act of 1986.
Under the General Utilities doctrine,
which took its name from General
Utilities & Operating Co. v. Helvering,
296 U.S. 200 (1935), corporations were
not required to recognize gain or loss
when they distributed appreciated or
depreciated property to their
shareholders. The General Utilities
doctrine applied to distributions of
property in complete liquidation,
certain sales of property that were in
connection with a complete liquidation,
and nonliquidating distributions of
property. It was codified in former
sections 311, 336, and 337 of the
Internal Revenue Code of 1954.

The General Utilities doctrine was an
exception to the general rule that
income earned by a corporation is taxed
twice, once to the corporation when the
income is earned and a second time to
the corporation’s shareholders when the
earnings are distributed. The General

Utilities doctrine generally permitted
the permanent elimination of corporate-
level tax on the disposition of
appreciated assets because the
transferee received a fair market value
basis in the assets and the corporation
generally did not recognize any gain.
Thus, the appreciated assets left
corporate solution without any
corporate-level tax having been paid.

Beginning in 1969, the scope of the
General Utilities doctrine was restricted
by a series of amendments (initially
relating to nonliquidating distributions
governed by section 311), until
ultimately the General Utilities doctrine
was repealed, with limited exceptions,
in the Tax Reform Act of 1986. Sections
336 and 337 were amended to generally
require corporations to recognize gain or
loss when appreciated or depreciated
property is distributed in complete
liquidation or sold in connection with a
complete liquidation.

Section 337(a) provides one of the
limited exceptions from the repeal of
the General Utilities doctrine by
allowing a subsidiary to liquidate into
its 80-percent distributee (a corporation
meeting the stock ownership
requirements of section 332(b) in the
liquidating corporation) without
recognizing gain or loss. The 80-percent
distributee takes a carryover basis in the
distributed property. However, under
section 337(b)(2), this nonrecognition
exception generally does not apply if
the 80-percent distributee is a tax-
exempt entity.

The Tax Reform Act of 1986 added
section 337(d), directing the Secretary to
prescribe regulations as may be
necessary to carry out the purposes of
the repeal of the General Utilities
doctrine. The legislative history of the
Tax Reform Act of 1986 indicates that
the General Utilities doctrine was
repealed because it tended to
undermine the corporate income tax by
allowing appreciated property to leave
corporate solution without imposition
of a corporate level tax. H.R. Rep. No.
99-426, 99th Cong., 1st Sess. 282 (1985).
The Technical and Miscellaneous
Revenue Act of 1988 amended section
337(d) to specify that the section
authorizes regulations to ‘“‘ensure that
these purposes shall not be
circumvented * * * through the use of
a* * *tax-exempt entity.” The
legislative history concerning the 1988
amendment to section 337(d) explains:

The bill also clarifies in connection with
the built-in gain provisions of the Act that
the Treasury Department shall prescribe such
regulations as may be necessary or
appropriate to carry out those provisions
* * * For example, this includes rules to
require the recognition of gain if appreciated

property of a C corporation is transferred to
a* * *tax-exempt entity [footnote 32] in a
carryover basis transaction that would
otherwise eliminate corporate level tax on
the built-in appreciation.

[footnote 32] The Act generally requires
recognition of gain if a C corporation
transfers appreciated assets to a tax exempt
entity in a section 332 liquidation. See Code
section 337(b)(2).

S. Rep. No. 145, 100th Cong., 2d Sess.
66 (1988).

Explanation of Provision

An acquisition by a tax-exempt entity
of all or substantially all of the assets of
a taxable corporation or a change in
status of a taxable corporation to a tax-
exempt entity, like a liquidation into an
80-percent tax-exempt distributee that is
taxable under section 337(b)(2), could
eliminate the corporate level tax on the
appreciation in the taxable corporation’s
assets. Accordingly, the proposed
regulations apply rules similar to
section 337(b)(2) to these transactions.
The proposed regulations generally do
not affect the tax treatment of the
taxable corporation’s shareholders or
the availability of any charitable
contribution deduction.

The proposed regulations provide that
a taxable corporation that transfers all or
substantially all of its assets to one or
more tax-exempt entities is required to
recognize gain or loss as if the assets
transferred were sold at their fair market
values. Like section 337(b)(2), the
proposed regulations provide that no
gain or loss will be recognized on any
of the assets transferred that are used by
the tax-exempt entity in an activity the
income from which is subject to the
unrelated business tax under section
511(a). However, gain on such assets
will later be recognized as unrelated
business taxable income if the tax-
exempt entity disposes of the assets or
ceases to use the assets in an unrelated
trade or business activity.

The proposed regulations generally
treat a taxable corporation that changes
its status to a tax-exempt entity as
having transferred all of its assets to a
tax-exempt entity immediately before
the change in status becomes effective,
irrespective of whether an actual
transfer of the assets has occurred. For
this purpose, if a state, a political
subdivision thereof, or an entity any
portion of whose income is excluded
from gross income under section 115,
acquires the stock of a taxable
corporation and thereafter any of the
taxable corporation’s income is
excluded from gross income under
section 115, the taxable corporation will
be treated as if it transferred all of its
assets to a tax-exempt entity
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immediately before the stock
acquisition.

Certain exceptions are provided to the
change in status rule for organizations
that are tax-exempt or are seeking tax-
exempt status under section 501(a).
These exceptions provide relief for
corporations needing a brief start-up
period to establish their tax-exempt
status and for those that temporarily
lose their tax-exempt status. Under the
proposed regulations, the change in
status rule does not apply to a
corporation that is tax-exempt within
three taxable years of the taxable year of
its formation, or to a corporation that
regains its tax-exempt status within
three years after either a final adverse
adjudication on its tax-exempt status or
filing a tax return as a taxable
corporation. The change in status rule
also does not apply to an organization
that before publication of these
proposed regulations was exempt or
unsuccessfully applied for exemption, if
the organization is tax-exempt within
three years after the date of publication
of final regulations. An organization that
files for recognition of its exempt status
during one of the three-year periods will
be deemed to have or regain tax-exempt
status if the application ultimately
results in recognition as of a date during
the three-year period. An anti-abuse rule
makes all these exceptions unavailable
to a taxable corporation that acquires all
or substantially all of the assets of
another taxable corporation and then
changes its status with a principal
purpose of avoiding the gain or loss
recognition rule made applicable by
these regulations.

The proposed regulations disallow the
recognition of loss if assets are acquired
by the taxable corporation in a section
351 transaction or a contribution to
capital, or if assets are distributed by the
taxable corporation to a shareholder,
with a principal purpose to recognize
loss by the taxable corporation on the
transfer of its assets to a tax-exempt
entity (loss limitation rule). For
example, the loss limitation rule may
apply if (a) a loss asset is contributed to
a taxable corporation and then is
transferred with substantially all of the
taxable corporation’s assets to a tax-
exempt entity; (b) loss assets not
constituting substantially all of a taxable
corporation’s assets are contributed to a
new subsidiary and then the new
subsidiary transfers the loss assets
which are its only assets to a tax-exempt
entity, or (c) assets are distributed by a
taxable corporation to its parent and
then the taxable corporation transfers
loss assets now constituting
substantially all of its assets to a tax-
exempt entity. For purposes of the loss

limitation rule, the principles of section
336(d)(2) apply.

Under the proposed regulations, a
“taxable corporation” is any corporation
that is not a tax-exempt entity as
defined in the proposed regulations.
Thus, taxable corporations include all S
corporations whether or not subject to
tax on built-in gain under section 1374.
After the repeal of the General Utilities
doctrine, an S corporation like a C
corporation is required to recognize gain
or loss when it liquidates. This gain or
loss passes through to the S
corporation’s shareholders under
section 1366. The proposed regulations
parallel this treatment.

Under the proposed regulations, a
“tax-exempt entity” includes
organizations exempt from tax under
section 501, section 527, section 528, or
section 529; Federal, state, and local
governments; Indian tribal governments
and federally chartered Indian tribal
corporations; foreign governments and
international organizations; and entities
any portion of whose income is
excluded from gross income under
section 115. The term does not,
however, include a cooperative
described in section 521, paralleling the
exception to section 337(b)(2).

A transaction conveying all or
substantially all of the assets of a taxable
corporation to an Indian tribal
government or a corporation organized
under section 17 of the Indian
Reorganization Act (IRA) or section 3 of
the Oklahoma Welfare Act (OWA) will
be covered by these regulations. Rev.
Rul. 94-16, 1994-1 C.B. 19, held that an
unincorporated Indian tribe or a
corporation organized under section 17
of the IRA is not subject to federal
income tax, but a corporation wholly
owned by an Indian tribe and organized
under state law is subject to federal
income tax. Rev. Rul. 94-65, 1994-2
C.B. 14, held that a corporation
organized under section 3 of the OWA
also was not subject to federal income
tax. In that ruling, the Service
announced that an Indian tribe seeking
to dissolve a corporation organized
under state law and organized into a
federally chartered corporation
(corporation organized under either
section 17 of the IRA or section 3 of the
OWA) will be granted relief under
section 7805(b) of the Code upon
application for such relief provided it
demonstrates to the Service that it has
acted reasonably and in good faith to
achieve the dissolution and
organization. The relief described in
that ruling applied to taxes on income
earned after September 30, 1994, by a
corporation organized by an Indian tribe
under state law from income earned

within the boundaries of the reservation
(including gain or loss properly
allocable to such activities from the sale
or exchange of assets). The Service
intends to provide similar relief from
tax resulting from any gain or loss
recognized under the rules provided in
these regulations. The relief will be
available to state law corporations
wholly owned by Indian tribes that have
acted reasonably and in good faith to
dissolve and reorganize as federally
chartered corporations.

Proposed Effective Date

These regulations are proposed to be
applicable for transfers of assets as
described in the regulations occurring
after [date that is 30 days after
publication in the Federal Register of
these regulations as final regulations],
unless the transfer is pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before [date that is 30 days after
publication in the Federal Register of
these regulations as final regulations].

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
Chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for Tuesday, May 6, 1997, at 10 a.m. in
the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Service Building lobby more than 15
minutes before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.
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Persons that wish to present oral
comments at the hearing must submit
written comments by April 15, 1997,
and submit an outline of the topics to
be discussed and the time to be devoted
to each topic (signed original and eight
(8) copies) by April 15, 1997.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information: The principal author
of these regulations is Stephen R. Cleary of
the Office of Assistant Chief Counsel
(Corporate), IRS. However, other personnel
from the IRS and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
proposed to be amended as follows:

PART I—INCOME TAXES

Paragraph 1. The authority citation
for 26 CFR Part 1 is amended by adding
an entry in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *.

Section 1.337(d)—4 also issued under
26 U.S.C. 337 * * *,

Par. 2. Section 1.337(d)—4 is added to
read as follows:

§1.337(d)-4 Taxable to tax-exempt.

(a) Gain or loss recognition—(1)
General rule. If a taxable corporation
transfers all or substantially all of its
assets to one or more tax-exempt
entities, the taxable corporation must
recognize gain or loss immediately
before the transfer as if the assets
transferred were sold at their fair market
values. But see section 267 and
paragraph (d) of this section concerning
limitations on the recognition of loss.

(2) Change in corporation’s tax status
treated as asset transfer. Except as
provided in paragraph (a)(3) of this
section, a taxable corporation’s change
in status to a tax-exempt entity will be
treated as if it transferred all of its assets
to a tax-exempt entity immediately
before the change in status becomes
effective in a transaction to which
paragraph (a)(1) of this section applies.
For purposes of this paragraph (a), if a
state, a political subdivision thereof, or
an entity any portion of whose income
is excluded from gross income under

section 115, acquires the stock of a
taxable corporation and thereafter any of
the taxable corporation’s income is
excluded from gross income under
section 115, the taxable corporation will
be treated as if it transferred all of its
assets to a tax-exempt entity
immediately before the stock
acquisition.

(3) Exceptions for certain changes in
status—(i) To whom available.
Paragraph (a)(2) of this section does not
apply to the following corporations—

(A) A corporation previously exempt
under section 501(a) which regains its
tax-exempt status under section 501(a)
within three years from the later of a
final adverse adjudication on the
corporation’s tax exempt status, or the
filing by the corporation, or by the
Secretary or his delegate under section
6020(b), of a federal income tax return
of the type filed by a taxable
corporation;

(B) A newly-formed corporation that
is tax-exempt under section 501(a)
within three taxable years from the end
of the taxable year in which it was
formed;

(C) A corporation previously exempt
under section 501(a) or that applied for
but did not receive recognition of
exemption under section 501(a), before
January 15, 1997, if such corporation is
tax-exempt under section 501(a) within
three years from [date of publication of
these regulations in the Federal Register
as final regulations].

(i) Application for recognition. An
organization is deemed to have or regain
tax-exempt status within one of the
three-year periods described in
paragraph (a)(3)(i) of this section if it
files an application for recognition of
exemption with the Commissioner
within the three-year period and the
application either results in a
determination by the Commissioner or a
final adjudication that the organization
is tax-exempt under section 501(a)
during any part of the three-year period.
The preceding sentence does not require
the filing of an application for
recognition of exemption by any
organization not otherwise required,
such as by §1.501(a)-1, § 1.505(c)-1T,
and §1.508-1(a), to apply for
recognition of exemption.

(iii) Anti-abuse rule. This paragraph
(a)(3) does not apply to a corporation
that, with a principal purpose of
avoiding the application of paragraphs
(2)(1) and (a)(2) of this section, acquires
all or substantially all of the assets of
another taxable corporation and then
changes its status to that of a tax-exempt
entity.

(4) Related transactions. This section
applies to any series of related

transactions having an effect similar to
any of the transactions to which this
section applies.

(b) Exceptions. Paragraph (a) of this
section does not apply to—

(1) Any assets transferred to a tax-
exempt entity if the assets are used in
an activity the income from which is
subject to tax under section 511(a).
However, if assets on which no gain or
loss was recognized by reason of the
preceding sentence are disposed of by
the tax-exempt entity, then,
notwithstanding any other provision of
law, any gain (not in excess of the
amount not recognized by reason of the
preceding sentence) shall be included in
the tax-exempt entity’s unrelated
business taxable income. If the tax-
exempt entity ceases to use the assets in
an activity the income from which is
subject to tax under section 511(a), the
entity will be treated for purposes of
this subparagraph as having disposed of
the assets on the date of the cessation;

(2) Any transfer of assets to the extent
gain or loss otherwise is recognized by
the taxable corporation on the transfer.
See, for example, sections 336,
337(b)(2), 367, and 1001;

(3) Any forfeiture of a taxable
corporation’s assets in a criminal or
civil action to the United States, the
government of a possession of the
United States, a state, the District of
Columbia, the government of a foreign
country, or a political subdivision of
any of the foregoing; or any
expropriation of a taxable corporation’s
assets by the government of a foreign
country; and

(4) Any transfer of assets to a
cooperative described in section 521.

(c) Definitions. For purposes of this
section—

(1) Taxable corporation. A taxable
corporation is any corporation that is
not a tax-exempt entity as defined in
paragraph (c)(2) of this section.

(2) Tax-exempt entity. A tax-exempt
entity is—

(i) Any entity that is exempt from tax
under section 501(a), section 527,
section 528, or section 529;

(ii) A charitable remainder annuity
trust or charitable remainder unitrust as
defined in section 664(d);

(iii) The United States, the
government of a possession of the
United States, a state, the District of
Columbia, the government of a foreign
country, or a political subdivision of
any of the foregoing;

(iv) An Indian Tribal Government as
defined in section 7701(a)(40), a
subdivision of an Indian tribal
government determined in accordance
with section 7871(d), or an agency or
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instrumentality of an Indian tribal
government or subdivision thereof;

(v) An Indian Tribal Corporation
organized under section 17 of the Indian
Reorganization Act of 1934, 25 U.S.C.
477, or section 3 of the Oklahoma
Welfare Act, 25 U.S.C. 503;

(vi) An international organization as
defined in section 7701(a)(18);

(vii) An entity any portion of whose
income is excluded under section 115;
or

(viii) An entity that would not be
taxable under the Internal Revenue
Code for reasons substantially similar to
those applicable to any entity listed in
this paragraph (c)(2) unless otherwise
explicitly made exempt from the
application of this section by statute or
by action of the Commissioner.

(3) Substantially all. The term
substantially all has the same meaning
as under section 368(a)(1)(C).

(d) Loss limitation rule. For purposes
of determining the amount of loss
recognized by a taxable corporation on
the transfer of its assets to a tax-exempt
entity under paragraph (a) of this
section, if assets are acquired by the
taxable corporation in a transaction to
which section 351 applied or as a
contribution to capital, or assets are
distributed from the taxable corporation
to a shareholder or another member of
the taxable corporation’s affiliated
group, and in either case as part of a
plan a principal purpose of which is to
recognize loss by the taxable
corporation on the transfer of its assets
to the tax-exempt entity, the losses
recognized by the taxable corporation
on the assets transferred to the tax-
exempt entity will be disallowed. For
purposes of the preceding sentence, the
principles of section 336(d)(2) apply.

(e) Effective date. This section is
applicable for transfers of assets as
described in paragraph (a) of this
section occurring after [date that is 30
days after publication in the Federal
Register of these regulations as final
regulations], unless the transfer is
pursuant to a written agreement which
is (subject to customary conditions)
binding on or before [date that is 30
days after publication in the Federal
Register of these regulations as final
regulations].

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 97-771 Filed 1-10-97; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Parts 1 and 301
[REG—209803-95]

RIN 1545-AU18

Magnetic Media Filing Requirements
for Information Returns; Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Change of location of public
hearing.

SUMMARY: This document changes the
location of the public hearing on
proposed regulations relating to the
requirements for filing information
returns on magnetic media or in other
machine-readable form under section
6011(e) of the Internal Revenue Code.

DATES: The public hearing is being held
on Wednesday, February 5, 1997,
beginning at 10:00 a.m.

ADDRESSES: The public hearing
originally scheduled in the IRS
Commissioner’s Conference Room, room
3313, Internal Revenue Building, 1111
Constitution Avenue, NW, Washington,
DC. is changed to room 2615, Internal
Revenue Building, 1111 Constitution
Avenue, NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mike Slaughter of the Regulations Unit,
Assistant Chief Counsel (Corporate),
(202) 622—7190 (not a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Thursday, October 10, 1996
(61 FR 53161), announced that a public
hearing relating to proposed regulations
under sections 6011(e) and 6045 of the
Internal Revenue Code will be held
Wednesday, February 5, 1997,
beginning at 10:00 a.m. in the IRS
Commissioner’s Conference Room, room
3313, Internal Revenue Building, 1111
Constitution Avenue NW, Washington,
DC and that requests to speak and
outlines of oral comments should be
received by Wednesday, January 15,
1997.

The location of the public hearing has
changed. The hearing is being held in
room 2615 on Wednesday, February 5,
1997, beginning at 10:00 a.m. The
requests to speak and outlines of oral
comments should be received by
Wednesday, January 15, 1997. Because
of controlled access restrictions,
attenders cannot be admitted beyond
the lobby of the Internal Revenue
Building until 9:45 a.m.

Copies of the agenda are available free
of charge at the hearing.
Cynthia E. Grigshy,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 97-894 Filed 1-14-97; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 53 and 58
[AD-FRL-5675-9]
RIN 2060-AH09

Proposed Requirements for
Designation of Reference and
Equivalent Methods for PM2s and
Ambient Air Quality Surveillance for
Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule: correction.

SUMMARY: The EPA is correcting
production errors in the printing of the
proposed revisions to 40 CFR parts 53
and 58 (61 FR 65780) for particulate
matter monitoring published on
December 13, 1996.

FOR FURTHER INFORMATION CONTACT: Neil
H. Frank at (919) 541-5560.
SUPPLEMENTARY INFORMATION: The EPA
proposed revisions to 40 CFR parts 53
and 58 (61 FR 65780) on December 13,
1996 to establish requirements for
designation of reference and equivalent
methods of PM5 s and to establish
ambient air quality monitoring
requirements for particulate matter. A
review of the notice resulted in the
identification of a missing figure from
§58.13 of part 58, text that was omitted,
and two difficult to read figures from
Appendix D to part 58. In addition,
some minor errors were identified
elsewhere. This notice presents the
missing figure and text, reprints several
hard to read figures, and makes the
other corrections.

Dated: January 7, 1997.
Richard D. Wilson,

Acting Assistant Administrator for Air and
Radiation.

The following corrections are made to
FRL-5659-2, “Proposed Requirements
for Designation of Reference and
Equivalent Methods for PM, s and
Ambient Air Quality Surveillance for
Particulate Matter”” published on
December 13, 1996 (61 FR 65780).

1. On page 65800, column 1, 853.9,
revise “‘Designation of a candidate
method as a reference method or
equivalent method shall be conditioned
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on the applicant’s * * *” to read
“Designation of a candidate method as
a reference method or equivalent
method shall be conditional to the
applicant’'s * * *”

2. On page 65847, column 1, after
paragraph (3), insert the following
figure:

BILLING CODE 6560-50-P
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Use of Correlated Acceptable Continuous Monitors

Priority 1 Areas
 Population > 1M —™1 Everyday sampling
i Must sample everyday .

i forfirst 2 years with REM

NI TITIIINIIIEINIIIIIIIIIIIIIIIIIIIIIITIITINIIRTaRRTITIAItiiIIiTiTEiILY

i Priority 2 areas:

{ Population <1M

{ May utilize alternative CAC
i during 1st year of

i required sampling-

CAC +
1in 3 day
sampling :
with REM REM denotes reference;
or equivalent monitor
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3. On page 65862, replace Figure 1 with new Figure 1 which has easier to read shading as follows:

Figure 1. Sites in a Spatial Averaging Zone
Eligible for Comparison to PM-2.5 NAAQS
(Conceptual VVenn Diagram)

All Sites (including special purpose
and industrial monitors)  —_

Spatial averaging
"Q's" sites , eligible for
comparison

to both NAAQS (B)

X
2

Population-oriented "hot

spot” sites, only eligible for
comparison to
daily NAAQS (D) |

i Other sites (O),
T T “  not eligible for

NAAQS comparison
Sites for NAAQS comparison
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4. On page 65862, column 1, the paragraph immediately following ‘““2.8.2.1 Core Monitoring Stations for PM2.5”
should be identified as ““2.8.2.1.1.”

5. On page 65862, column 1, paragraph 2.8.2.1.2 change “including at least one station in a population oriented
area of expected maximum concentration; (b) At least one station in an area of poor air quality” to “including at
least one station in a population oriented area of expected maximum concentration, and at least one station in an
area of poor air quality” and change “(c) at least one additional core monitor” to *“(b) at least one additional core
monitor.”

6. On page 65862, column 2, change paragraph “2.8.1.1.4” to “2.8.2.1.4.)

7. On page 65869, replace Figure 5 with new Figure 5 which has easier to read shading as follows:

BILLING CODE 6560-50-P
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Figure 5. Hypothetical Monitoring Planning Area
Potential Spatial Averaging Zones in Western MPA

B =Poputation oriented sites eligible for comparison to both annual and 24-hr NAAQS
D = Popuiation-oriented sites only eligible for comparison to 24-hr (daily) NAAQS

A = Other special study sites

.

Wood Smoke
Impact Residential
Area

7

Area Source Impact
ResidentialArea

Industrial Zone

Area not covered by monitoring and not included in a Spatial Averaging Zone
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8. Following page 65869, insert ““2.8.3.6 In Figure 6, areas of the State included within MPA’s are shown within
heavy solid lines. Two MPA’s are illustrated. Areas in the State outside the MPA’s will also include monitors, but
this monitoring coverage may be limited. This portion of the State will also be represented by SAZ’s (shown by areas
enclosed within dotted lines). Monitors eligible for comparison to the NAAQS are indicated by “X.” The appropriate
monitors within an SAZ would be averaged for comparison to the annual NAAQS and examined individually for
comparison to the daily NAAQS. Other monitors are only eligible for comparison to the daily NAAQS. Both within
the MPA'’s and in the remainder of the State, some special study monitors might not satisfy applicable Part 58 requirements
or will not be included in the State Monitoring Plan and will not be eligible for comparison to the NAAQS. The
latter may include SLAMS monitors designated to study regional transport or to support secondary NAAQS in unpopulated

areas.”

[FR Doc. 97-893 Filed 1-14-97; 8:45 am]
BILLING CODE 6560-50-C

40 CFR Part 63

[FRL-5676-9]

Request for Approval of Section 112(])
Delegated Authority; Oregon

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed approval
and delegation.

SUMMARY: EPA invites public comment
on today’s proposal to approve the
Oregon Department of Environmental
Quality (ODEQ) and the Lane Regional
Air Pollution Authority (LRAPA)
(collectively referred to as ‘““Oregon’)
request for delegation of authority to
implement and enforce state-adopted
hazardous air pollutant regulations
which adopt by reference the federal
National Emission Standards for
Hazardous Air Pollutants (NESHAP)
contained in 40 CFR Parts 61 and 63 as
these regulations apply to sources
required to obtain a federal operating
permit under Title V of the Clean Air
Act (CAA). EPA as well invites public
comment on its proposal to approve
specific state rules in order to recognize
conditions and limitations established
pursuant to these rules, or the rules
themselves, as federally enforceable.

DATES: All comments on the Oregon
submittal must be received by the close
of business on February 14, 1997.

ADDRESSES: Copies of the Oregon
submittal are available during normal
business hours at the following
addresses for inspection and copying:
U.S. EPA Region 10, 1200 Sixth Avenue,
Seattle, Washington 98101-9797, and
the Oregon Department of
Environmental Quality, 811 S.W. Sixth
Avenue, Portland, Oregon, 97204-1390.
Written comments should be addressed
sent to: Chris Hall, U.S. EPA Region 10,
1200 Sixth Avenue (OAQ-107), Seattle,
WA 98101.

FOR FURTHER INFORMATION CONTACT:
Chris Hall, U.S. EPA Region 10, at (206)
553-1949.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

Section 112(l) of the amended Clean
Air Act of 1990 (““the Act” or “CAA")
established new, more stringent
requirements upon a State or Local
agency that wishes to implement and
enforce an air toxics program pursuant
to section 112 of the Act. Prior to
November 15, 1990, delegation of
NESHAP regulations to a State or Local
agency could occur without formal
rulemaking by EPA. However, the new
section 112(l) of the Act requires EPA to
approve State and Local toxics rules and
programs under section 112 through
formal notice and comment rulemaking.
Now State and Local air agencies that
wish to implement and enforce a
federally-approved air toxics program
must make a showing to EPA that they
have adequate authorities and resources.
Approval is granted by the EPA through
the authority contained in section
112(l), and implemented through the
Federal rule found in 40 Code of Federal
Regulations (CFR) Part 63, subpart E (58
FR 62262, November 26, 1993), if the
Agency finds that: (1) The State or Local
program or rule is ““no less stringent”
than the corresponding Federal rule or
program, (2) adequate authority and
resources exist to implement the State
or Local program or rule, (3) the
schedule for implementation and
compliance is sufficiently expeditious,
and (4) the State or Local program or
rule is otherwise in compliance with
Federal guidance.

11. Discussion of the Oregon 112(1)
Submittal

On November 15, 1993, Oregon
submitted to EPA an application
requesting the delegation of authority to
implement and enforce the state-
adopted rules for **Hazardous Air
Pollutants” found in Oregon
Administrative Regulations (OAR)
Chapter 340, Division 32 in lieu of the
Federal NESHAP regulations contained

within 40 CFR Part 61. In the submittal,
Oregon also requested that comparable
delegation be provided to LRAPA to
enforce the state regulations in Lane
County.

On August 3, 1994, Oregon
supplemented its initial application by
providing additional documentation to
support its initial request and seeking
approval of its 112(g) rules and its rules
for creating synthetic minor sources. On
March 29, 1996, Oregon further
supplemented its application by
limiting its initial request for delegation
to apply to Part 70 sources only;
requested delegation for Part 70 sources
only the authority to implement and
enforce certain 40 CFR Part 63 NESHAP
standards; and requested approval for
Part 70 sources only to substitute the
State asbestos regulations for the
asbestos NESHAP. In the March 1996
supplement, Oregon also requested
deferral of delegated federal authority to
implement sections 112(g) of the federal
CAA until the conclusion of federal
rulemaking on this program element. By
letter dated December 11, 1996, Oregon
rescinded its request to substitute its
state asbestos rule for the asbestos
NESHAP, therefore EPA will take no
action in this regard at this time.

Oregon’s section 112(1) application
contains the following documents: (1) A
written finding by the State Attorney
General and the independent legal
counsel for LRAPA stating that Oregon
has the legal authority to implement and
enforce state-adopted regulations as
well as assure compliance by all sources
within their jurisdiction; (2) a copy of
OAR Chapter 340, Division 321
(hereafter referred to as ““OAR 340-
032""), which contains the fully adopted
State NESHAP regulations which would
be substituted for the Federal NESHAP
regulations upon approval; (3) a copy of
OAR Chapter 340, Division 282
(hereafter referred to as ““OAR 340-28"),
which contains the permitting
requirements for each source subject to
OAR-340-032, including the State
synthetic minor rules, the State Air

1As in effect October 6, 1995.
2As in effect on July 1, 1995.
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Contaminant Discharge Permit (ACDP)
program rules, and the State federal
operating permit (FOP) program rules;
and (4) a complete program description.
The full program submittal is available
for review for more detailed
information.

A. Emission Standards for Hazardous
Air Pollutants

Pursuant to 40 CFR 63.91, Oregon is
requesting delegation of authority to
implement and enforce the federal
NESHAP regulations contained in 40
CFR Part 61, subparts A through F, J, L,
N through P, V, and Y through FF, as
adopted by reference in OAR 340-032—
05520 through —5580, as these rules
apply to Part 70 sources. Oregon is also
seeking delegation of authority to
implement and enforce 40 CFR Part 63,
subparts A, F through I, N, O, Q,R, T,
and EE, as adopted into OAR 340-032—
0510, as these rules apply to Part 70
sources.

Also, EPA proposes to approve a
mechanism for Oregon to receive
delegation of future NESHAP
regulations that are adopted by
reference into state law unchanged. The
details of this mechanism are outlined
in section IV.C.

B. Voluntary Limits on Emissions

Oregon requests section 112(1)
approval of state-adopted regulations
which would allow Oregon permitting
authorities to establish federally-
enforceable emission limitations by
permit limiting a source’s potential to
emit hazardous air pollutants (HAP)
below major source thresholds.

Oregon’s voluntary emission
limitation rules are contained in OAR
340-028-110(114); —1050; —1740; and
—2110. The provisions of these sections
are applicable as a matter of state law to
any air contaminant and not just
applicable to the criteria pollutants
regulated under the EPA-approved
Oregon state implementation plan (SIP).

Oregon’s ACDP program regulations
(OAR 340-28-1700 through 1790)
provide the mechanism for the owner or
operator of a source to apply for and
obtain enforceable permit conditions
that limit the source’s potential to emit.
Such limitations would be inserted into
an ACDP issued by Oregon, after public
notice and an opportunity for comment,
and would include monitoring,
recordkeeping and reporting
requirements sufficient to ensure that
the source complies with these
limitations. If approved by EPA, limits
established pursuant to these
regulations would be considered
federally enforceable. Therefore, Oregon
would have the ability to set limits

which would be sufficient to exempt a
source from the requirement to obtain a
FOP and/or comply with Federal, State
or Local hazardous air pollutant
regulations. Approval of federally
enforceable permit limits under section
112(l) is necessary because the Oregon
SIP approved ACDP program only
extends to the control of criteria
pollutants. Federally enforceable limits
on criteria pollutants (i.e., VOCs or PM—
10) may have the incidental effect of
limiting certain HAP listed pursuant to
section 112(b) 3, however, section 112 of
the Act provides the underlying
authority for controlling all HAP
emissions. EPA plans to codify the
approval criteria for programs limiting
the potential to emit of HAPs through
amendments to Subpart E of 40 CFR
Part 63, the regulations promulgated to
implement section 112(l) of the Act. In
this respect, EPA is proposing to
approve OAR 340-028-1740, Oregon’s
synthetic area source permit program,
under the authority of section 112(l) of
the Act. Furthermore, EPA proposes
that, after final approval of this section,
synthetic area source permits issued
pursuant to these EPA-approved
regulations including terms and
conditions for HAP contained therein,
would be enforceable by the EPA and by
citizens under section 304 of the Act
regardless of whether such permits were
issued prior to EPA approval of this
section. However, such permits would
have to have been issued after the
effective date of OAR 340-028-1740
(i.e., after November 4, 1993) in
accordance with all of the provisions set
forth in that section. It is EPA’s position
that further actions approving OAR
340-028-1740 will not be necessary
even though 40 CFR part 63, subpart E
potential to emit language revisions may
not be finalized by the time this
proposed action is finalized.

111. Authority and Commitments for
Section 112 Implementation

Under 40 CFR Part 63, subpart E, the
minimum documentation needed as
part of this 40 CFR 63.91 delegation
request is: A written finding by the State
attorney general (and the independent
counsel for LRAPA) confirming that
Oregon has adequate legal authorities to
implement and enforce State rule(s) or
program(s); copies of the State statutes,

3See the Kathie A. Stein guidance memo of
January 25, 1995, titled “Guidance on
Enforceability Requirements for Limiting Potential
to Emit through SIP and Section 112 Rules and
General Permits’” which addresses the technical
aspects of how criteria pollutant limits may be
recognized for purposes of limiting a source’s
potential to emit of HAP to below section 112 major
source levels.

regulations and other documents which
contain the appropriate provisions for
which Oregon is requesting delegation;
a demonstration of adequate resources
to implement and enforce all aspects of
the delegated rules or program; a
schedule demonstrating expeditious
implementation of the delegated rules or
program; a plan that assures expeditious
compliance by all sources; and a
demonstration of adequate legal
authority to implement and enforce all
delegated rules or program and to assure
compliance by all sources upon
approval.

A. Written Findings by Legal Counsel

40 CFR 63.91(b)(1) requires that, at a
minimum, the State have the following
authorities: (1) Enforcement authorities
that meet the requirements of 40 CFR
70.11 of this chapter; (2) authority to
request information from regulated
sources regarding their compliance
status; (3) authority to inspect sources
and any records required to determine
a source’s compliance status; and (4) if
ODEQ delegates authorities to a Local
agency, ODEQ must retain enforcement
authority unless the Local agency’s
authorities meet the requirements of 40
CFR 70.11. Oregon has provided to EPA
legal opinions from the State Attorney
General and the independent legal
counsel for LRAPA which clearly
outline Oregon’s enforcement
authorities as they pertain to the
requirements of 40 CFR 63.91(b)(1).4

B. Copies of State Statutes and
Regulations

Complete copies of the Oregon
regulations, OAR 340-032 (1995) and
OAR 340-28 (1995), and Oregon
Revised Statutes (ORS) 468 and 468A
(1993) have been provided to EPA as
required by 40 CFR 63.91(b)(2). OAR
340-032 ““Hazardous Air Pollutants”
establishes Oregon’s procedures for
regulating sources subject to 40 CFR
Part 61 and Part 63. OAR 340-032-0130
‘“List of Hazardous Air Pollutants”
incorporates into state law all of the
HAP listed in section 112(b) of the Act.
OAR 340-032—-0240 *‘Permit to Operate”
requires all new, existing and modified
major sources of HAPs to obtain a FOP.

OAR 340-032-0500 “Emission
Limitations for New Major Sources”
requires new major sources of
hazardous air pollutants to obtain a
permit prior to construction or
reconstruction, as well as requires such

4Since the original submission of this delegation
application, EPA has fully approved Oregon’s Part
70 operation permit program after determining that
Oregon’s enforcement authorities meet the
requirements of 40 CFR Part 70.11. 60 FR 50106
(November 27, 1995).
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new sources to utilize maximum
achievable control technology (MACT).
OAR 340-032-0510 through —0620
adopts by reference 40 CFR Part 63,
subparts A, F through I, M through O,
Q, R, T, and EE as they apply to new
major sources. OAR 340-032-2500
“Emission Limitations for Existing
Major Sources” requires existing major
sources of HAP to comply with
applicable federal MACT standards and
if such standards are not timely
promulgated, then comply with state-
adopted MACT regulations and to
obtain a state-issued FOP permit. OAR
340-032-2600 through —3010 adopt by
reference 40 CFR Part 63, subparts A, F
through I, M through O, Q, R, T, and EE
as they apply to existing major sources.
OAR 340-032-4500 *‘Requirements for
Modifications of Existing Major
Sources” requires existing major sources
of HAP to apply MACT whenever that
source is modified and the modification
results in an increase in HAP emissions
above de minimis levels.

OAR 340-032-5500 “Applicability”
indicates which sections of OAR 340-
032 with which a stationary source
identified in OAR 340-032-5530
through 5650 must comply with. OAR
340-032-5510 ““General Requirements”
requires all new sources subject to the
state HAP regulations to notify Oregon
prior to and after start-up. OAR 340—
032-5520 “‘Federal Regulations Adopted
by Reference’ adopt by reference 40
CFR 61, subparts A through F, I, J, L, N
through P, V, and Y through FF as in
effect on July 1, 1993. OAR 340-032—
5530 through OAR 340-032-5580
contain brief descriptions for each of the
Federal NESHAP standards adopted by
reference under OAR 340-032-5520
which helps a source determine
whether it is potentially subject to the
state-adopted standard without having
to refer to the Code of Federal
Regulations. OAR 3440-032-5590
through OAR 340-032-5650 contains
the state asbestos rule language. Finally,
OAR 340-32-5520 provides that if a
discrepancy exists between 40 CFR Part
61 and OAR 340-32-5530 through 340-
32-5650, then the applicable section of
40 CFR Part 61 shall apply.

C. Demonstration of Adequate
Resources

40 CFR 63.91(b)(3) requires Oregon to
provide for adequate resources to
implement and enforce all aspects of the
program or rule. Specifically, 40 CFR
63.91(b)(3) requires Oregon to provide:
1) a description in narrative form of the
scope, structure, coverage, and
processes of the State program; 2) a
description of the organization and
structure of the agency or agencies that

will have responsibility for
administering the program; and 3) a
description of the agency staff who will
carry out the State program, including
the number, occupation, and general
duties of the employees.

EPA believes Oregon has taken the
necessary steps to provide for adequate
resources to support implementation
and enforcement of its air toxics
program which are at least as stringent
as the federal program. OAR 340-032
and OAR 340-28 provide the regulatory
framework for administering Oregon’s
HAP program. OAR 340-32-0105 now
provides that the provisions of OAR
340-032 apply “‘to any new, modified,
or existing source that emits or has the
potential to emit any HAP” which is
defined in OAR 340-32—-0120(23) as “an
air pollutant listed by the EPA pursuant
to §112(b) of the Federal CAA.”” Oregon
has defined “HAP”’ such that their
program at a minimum covers the same
list of HAPs found in the CAA.

Oregon has adopted by reference into
state law all of the 40 CFR Part 61 and
Part 63 subparts for which they are
requesting delegation under the
authority of 40 CFR 63.91. Therefore,
Oregon’s air toxics programs covers the
same sources and the same pollutants
which are presently being covered
under the Federal NESHAP regulations.

ODEQ will be implementing and
enforcing OAR 340-032 and OAR 340-
28 throughout the State of Oregon (with
the exception of Lane County) under the
authority of ORS 468 and ORS 468A.
Implementation and enforcement of
OAR 340-032 and 340-028 or similar
local regulations will be administered
by LRAPA in Lane County. OAR 340-
032-0110 and ORS 468A.135 gives
LRAPA authority to implement and
enforce OAR regulations or adopt their
own more stringent regulations.

Resources to fund implementation
and enforcement of the Oregon air
toxics program for sources subject to the
Federal NESHAP regulations but which
are not subject to FOP requirements are
covered by a three-part fee system
comprised of a filing fee, a processing
fee, and a compliance determination fee
administered through its ACDP
program. Oregon has been operating this
fee program since 1972. Program costs
for major sources subject concurrently
to NESHAP regulations and FOP
requirements are covered through a
separate three-part fee system composed
of an emission fee, a base fee and user
fees administered through its FOP
program. EPA believes that Oregon
assess fees which are adequate to cover
the costs of implementing and enforcing

the terms of each permit issued under
these programs.5

Oregon was granted full approval of
its FOP program on November 27, 1995.
See 60 FR 50106. As part of this
approval, EPA found that Oregon
possessed adequate legal authorities and
resources to implement and enforce its
statewide FOP program as it applies to
Part 70 sources.® Since Oregon has met
the requirements of Part 70 for an
approved Title V operating permit
program, EPA considers this finding of
adequate resources and authorities to be
sufficient for section 112(1) purposes as
well as it applies to Part 70 sources.”

D. Demonstration of Expeditious
Implementation

Oregon has the broad legal authority
to implement and enforce all Federal
NESHAP regulations adopted into State
law or included in a State-issued permit
pursuant to OAR 340-28. EPA believes
that Oregon’s statutory and regulatory
authorities are adequate to
expeditiously implement those 40 CFR
Parts 61 and 63 regulations adopted by
reference in OAR 340-032 for which
they are requesting delegation.

Oregon will adopt all new and
amended NESHAP regulations into OAR
340-032. Oregon will implement and
enforce these regulations for Part 70
sources through its FOP program. All
existing major sources of HAP will be
required to obtain a FOP. See OAR 340-
032-0220(1) and OAR 340-28-2110(1).
New major sources of HAP must obtain
an ACDP construction permit prior to
commencing construction. See OAR
340-032-0230(1).

E. Demonstration of Expeditious
Compliance

The EPA believes that Oregon’s FOP
program provides for an expeditious
schedule for assuring compliance with
NESHAP requirements as required by
63.91(b)(5). The FOP program
regulations contain adequate authority

SFor further discussion of ODEQ’s FOP fee
system, see the September 14, 1994 Federal
Register (59 FR 47105) rulemaking granting interim
approval to the state of Oregon of its FOP program,
including its three part fee system.

6 For further discussion regarding Oregon’s
authorities and resources for implementing its FOP
program please refer to the language contained in
the September 14, 1994, Federal Register (59 FR
47105) notice proposing interim approval of the
Oregon FOP program and the December 2, 1994,
Federal Register (59 FR 61820) notice granting
interim approval of the Oregon FOP program, and
the September 28, 1995 Federal Register proposal
(60 FR 50166) and direct final Federal Register (60
FR 50106) which granted full approval of ODEQ’s
FOP program.

7See the December 10, 1993, EPA policy memo
from John Seitz of OAQPS titled ““Straight
Delegation Issues Concerning Sections 111 and 112
Requirements and Title V.”
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to provide for an expeditious schedule
for assuring compliance with all
NESHAP requirements. Nothing in OAR
340-032 or OAR 340-028 would allow
a source to avoid or delay compliance
with any CAA requirement beyond the
compliance date required by the Federal
NESHAP regulations.

EPA also believes that the Oregon
synthetic area source program meets the
requirements of 40 CFR 63.91(b)(5)
since this program does not allow for
the waiver of any NESHAP requirement.
To be more specific, sources that
become minor through a permit issued
pursuant to this program will still be
required to meet all NESHAP
requirements applicable to non-major
sources.

F. Demonstration of Adequate Legal
Authority

40 CFR 63.91(b)(6) requires Oregon to
demonstrate that it has adequate legal
authority to assure compliance as well
as assure minimum enforcement
authority which includes: (1)
enforcement authorities that meet the
requirements of 40 CFR 70.11; and (2)
ability to retain enforcement authority
in jurisdictions where this program has
been re-delegated by the State to a local
authority, unless the local authority has
enforcement authorities that meet the
requirements of 40 CFR 70.11. As
previously indicated, ODEQ and LRAPA
have enforcement authorities that meet
the requirements of 40 CFR 70.11.

IV. Programs for Proposed Approval
A. Adoptions by Reference

It is EPA’s belief that the Oregon
submittal substantially meets the
requirements of 40 CFR 63.91.
Therefore, with this notice EPA
proposes to grant full approval to
Oregon’s request for delegated authority
to implement and enforce 40 CFR Part
61, subparts A through F, J, L, N through
P, V, and Y through FF; and 40 CFR Part
63, subparts A, F through I, N, O, Q, R,
T, and EE, as adopted into OAR 340-
032. This delegation of authority to
implement and enforce these rules
applies only as these rules apply to 40
CFR part 70 sources. EPA will continue
to administer and enforce these
regulations as they apply to non-Part 70.

B. Voluntary Limits on HAP Emissions

EPA is proposing to grant approval of
OAR 340-028 sections —110(114),
-1050, —1740, and —2110 under the
authority of section 112(l) of the Act to
recognize the Oregon ACDP program as
federally enforceable for the purpose of
establishing potential to emit
limitations. Approval of these

regulations will allow Oregon to create
federally enforceable emission
limitations by permit for sources who
have the potential to emit HAP above
major threshold levels but have actual
HAP emissions which are below major
source levels.8

C. Mechanism for Delegation of Future
NESHAP Standards

In addition, EPA proposes to approve
a mechanism for future delegation of
those Federal NESHAP regulations that
Oregon adopts by reference into state
law.® Under this streamlined approach,
upon adoption of a NESHAP regulation
Oregon would only need to send a letter
to EPA requesting delegation for that
regulation. EPA would in turn respond
to this request by sending a letter back
to Oregon delegating the NESHAP
regulation as requested. No further
formal response from Oregon would be
necessary at this point, and if a negative
response from Oregon is not received
within 10 days of this letter of
delegation from EPA, the delegation
would then become final.

V. Administrative Requirements

A. Request for Public Comments

The EPA is requesting comments on
all aspects of today’s proposed approval.
Copies of the Oregon submittal and
other information relied upon for this
action are contained in a docket
maintained at the EPA Regional Office.
The docket is a file of information
submitted to, or otherwise considered
by, EPA in the development of this
proposed rulemaking. The principal
purposes of the docket are: (1) To allow
interested parties a means to identify
and locate documents so that they can
effectively participate in the rulemaking
process, and (2) to serve as the record
in case of judicial review. The EPA will
consider any comments received by
February 14, 1997.

B. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant

8The source would thereby become a “‘synthetic
area source’ or a ‘“‘synthetic minor source.”

9See section 5.1.2.b of the document “Interim
Enabling Guidance for the Implementation of 40
CFR part 63, subpart E”” (EPA-453/R-93-040,
November 1993).

impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

NESHAP rule or program delegation
approvals under section 112(l) of the
Act do not create any new requirements,
but simply confer federal authority for
those requirements that the State of
Oregon is already imposing. Therefore,
because the section 112 delegation
approvals do not impose any new
requirements, the Agency has
determined that it would not have a
significant impact on any small entities
affected.

D. Unfunded Mandates Reform Act

EPA has determined that the
proposed approval action promulgated
today does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

VI. Summary of Action

EPA is soliciting public comment on
its proposed delegation and approval of
implementation and enforcement
authority to Oregon pursuant to the
authority of section 112(l) of the Act.
EPA is also proposing to approve a
mechanism for Oregon to receive future
delegation of section 112 standards that
are unchanged from the federal
standards, but only as these standards
apply to Part 70 sources. At the request
of Oregon, EPA is proposing to take no
action at this time in regard to their 40
CFR 63.93 rule substitution request for
the state asbestos regulations contained
in OAR 340-32-5590 through 340-32—
5650. Interested parties are invited to
comment on all aspects of this proposed
rule. Comments should be submitted in
triplicate, to the address listed in the
front of this Notice. Public comments
postmarked by February 14, 1997 will
be considered in the final rulemaking
action taken by EPA. Issues raised by
those comments will be carefully
reviewed and considered in the decision
to approve or disapprove the submittal.
The EPA expects to make a final
decision on whether or not to approve
the Oregon submittal by July 14, 1997
and will give notice of the decision in
the Federal Register. The notice will
include a summary of the reasons for
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the final determination and a response
to all major comments.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 6, 1997.
Chuck Clark,
Regional Administrator.
[FR Doc. 97-977 Filed 1-14-97; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
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section.

DEPARTMENT OF AGRICULTURE
Forest Service

Katka Peak Environmental Impact
Statement Supplement, Idaho
Panhandle National Forests, Boundary
County, ID

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare a
supplement to the Katka Peak
environmental impact statement.

SUMMARY: The USDA, Forest Service,
will prepare a supplement to Katka Peak
Final Environmental Impact Statement
(EIS). The notice of intent for the EIS
was published in volume 57, number
137 of the Federal Register, pages 31491
through 31493 on July 16, 1992. This
supplement will disclose environmental
effects of a timber salvage and
ecosystem rehabilitation project in the
Katka Peak analysis area. A portion of
the proposed activities are within the
Katka Peak Roadless Area number 1—
157.

The project area is approximately 7
air miles southeast of the community of
Bonners Ferry. It is in the northwest
portion of the Cabinet Mountains, ldaho
Panhandle National Forests, Bonners
Ferry Ranger District, Boundary County,
Idaho. There are approximately 28,827
acres of National Forest lands within the
analysis area. It includes portions of
Township 61 North, Ranges 1, 2 and 3
East, and Township 60 North, Range 2
East, Boise Meridian, Boundary County,
Idaho.

The decision to be made is to the
extent, if anything, of activities to be
accomplished for salvage, thinning,
prescribed burning, watershed and
fisheries habitat improvement and road
reconditioning within the project area.
Decisions concerning road closures for
grizzly bear security habitat would
affect only roads within the Boulder
Bear Management Unit.

The purpose of the project is four-
fold. It is to: salvage dead and dying
timber; to trend productive and
stagnating poletimber, sawtimber and
plantation stands towards historical
stocking levels and species composition;
reduce the stocking of small diameter
Douglas-fir, larch and other species that
are invading historical dry site
ponderosa pine habitat types; and,
remove seed trees in previous harvest
units which are now certified as
regenerated.

The items covered by the 1994 Katka
Peak record of decision to implement
Alternative 7c are outside the scope of
this analysis. This supplement will not
result in any changes to the existing
timber sales and related activities as
analyzed and disclosed in the Katka
Peak Final EIS and ROD.

This supplement to the EIS is
necessary under 40 CFR 1502.9(c) due
to significant new circumstances and
information obtained since the Katka
Peak Final EIS was completed. One
significant new circumstance is the
expanding market for commercial
utilization of trees ranging in size from
4 to 7 inches in diameter at breast
height. These small trees are
increasingly in demand for pulp, posts
and poles. Also, dead timber is being
utilized in larger quantities for
houselogs. These growing markets now
make it feasible to use commercial forest
product sales to treat timber stands that
were designated for “‘deferred
treatment” in the Katka Peak Final EIS
and Record of Decision.

The scientific assessment for the
Interior Columbia Basin Ecosystem
Management Project (ICBEMP) has
provided significant new information
relevant to the project area. This area
lies within the Northern Glaciated
Mountains Region described in the
ICBEMP assessment area. Specific
recommendations for this region
indicate a need to rehabilitate
overstocked stands and to enhance dry
site ponderosa pine habitat types by
such techniques as mechanical stocking
control (thinning) and prescribed fire.
DATES: Written comments and
suggestions on the proposed
management activities or requests to be
placed on the public involvement list
should be submitted on or before
February 14, 1997.

ADDRESSES: Send written comments,
suggestions or requests to District

Ranger, ATTN: Katka Peak
Supplemental EIS (Kit Katkee Salvage
Project), Bonners Ferry Ranger District,
Route 4 Box 4860, Bonners Ferry, ldaho
83805-9764.

FOR FURTHER INFORMATION CONTACT:
Barry Wynsma, Project Leader, phone
(208) 267-5561.

SUPPLEMENTARY INFORMATION: The Katka
Peak Supplemental EIS (Kit Katkee
Salvage Project) was initiated in October
of 1995 pursuant to procedures in
Section 2001 of Public Law 104-19
(Pub.L. 104-19). New direction issued
by Forest Service Chief Jack Ward
Thomas and Department of Agriculture
Secretary Dan Glickman on July 2, 1996
resulted in this project being subject to
standard NEPA procedures for
supplements to environmental impact
statements. This project is no longer
subject to Pub.L. 104-19 procedures
because the estimated total volume of
live timber proposed for removal in
stocking reduction treatments is
expected to exceed 25 percent, which is
the upper limit for a salvage sale under
Pub.L. 104-19.

This project-level EIS supplement
incorporates the Katka Peak Final EIS
and Record of Decision (July 12, 1994)
and tiers to the Idaho Panhandle
National Forests Land and Resource
Management Plan (Forest Plan) and
Final EIS (September, 1987). The Forest
Plan provides overall guidance of all
land management activities on the ldaho
Panhandle National Forests.

Use of prescribed fire, timber harvest,
road closures, road reconstruction and
obliteration, water quality improvement
and instream fish habitat structures, and
access management are all being
considered to achieve or trend toward
the desired condition.

Proposed salvage and ecosystem
rehabilitation management activities
would take place in timber stands with
the highest treatment needs and with
low potential for producing and
delivering sediment to streams.
Thinning treatments would remove
trees between 4 and 9 inches in
diameter at breast height (dbh).
Activities would include:
Approximately 1,800 acres of
roundwood thinning (trees less than 7
inches dbh), approximately 3,800 acres
of understory removal treatments,
including salvage of dead/down timber;
approximately 135 acres of final
removal of seed trees in certified
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regenerated harvest units (keeping
reserve trees for wildlife);
approximately 730 acres of plantations
scheduled for precommercial thinning;
approximately 340 acres of dry site
ponderosa pine habitat enhancement
treatments, using both mechanical
methods and prescribed fire;
approximately 11 water quality/fisheries
improvement projects, mostly road
stabilization on existing roads; and,
access management to meet security
habitat for threatened and endangered
wildlife species.

The proposal includes precommercial
thinning and prescribed fire treatments
in the Katka Peak Roadless Area (1-
157). Approximately 329 acres of dry-
site ponderosa pine habitat would be
underburned and 217 acres of
overstocked pole-sized timber stands
would be precommercially thinned.
There would not be any use of heavy
equipment, no road construction, and
no removal of forest products within the
roadless area.

These proposed actions are being
considered together because they
represent either connected, similar, or
cumulative actions as defined by the
Council on Environmental Quality (40
CFR 1508.25).

The Idaho Panhandle National Forests
Forest Plan provides the guidance for
management of activities through goals,
objectives, standards and guidelines,
and management area directions. The
proposed salvage and ecosystem
rehabilitation management activities are
within Forest Plan designated
management Areas 2 and 19. These
areas can be described briefly as
follows:

Management Area 2—Manage
identified grizzly bear habitat to support
a recovered grizzly bear population
while providing for long-term growth
and production of commercially
valuable wood products.

Management Area 19—Manage for a
semi-primitive recreation setting while
providing low levels of timber harvest
with minimum standard roads.

The Forest Service will consider two
alternatives to the proposed action. One
alternative will be ““No Action” in
which none of the proposed activities
would be implemented. Another
alternative will consider the effects of
treating all stands that have a
component of dead timber, that are
overstocked, that are in ponderosa pine
habitat that currently do not exhibit the
historical species and stocking levels of
this habitat type, or have final removal
needs.

The supplement to the Katka Peak
Final EIS will analyze the direct,
indirect, and cumulative environmental

effects of the proposed action and
alternatives. Past, present, and
reasonably foreseeable activities on both
private and National Forest lands will
be considered. Analysis of site-specific
mitigation measures and their
effectiveness will be disclosed.

Public participation is an important
part of the analysis and decisionmaking
process. Scoping began with publication
of the proposed project in the October
1995 IPNF NEPA Quarterly Schedule of
Proposed Actions and through
newspaper articles and letters to
interested persons. The public is
encouraged to visit with Forest Service
officials at any time during the analysis
and prior to the decision.

The following preliminary issues have
been identified at this time:

1. How will access management and
project timing affect habitat and security
needs for Threatened, Endangered,
Sensitive and Management Indicator
species?

2. How will the fisheries and water
quality in the project area be protected,
maintained, or improved?

3. What timber stands have stocking
levels and species compositions that are
above and outside of their historic range
of variability? Also, what stands are
experiencing or at risk of unacceptably
high levels of insect and disease
activity? In relation to stands
experiencing high levels of tree
mortality, what are the fuel loading
concerns and are the stands in need of
fuels reduction?

4. How will the project contribute to
maintaining the customary flow of
goods and services to communities?

5. How will the project affect the
Katka Peak Roadless Area?

6. How will the visual resource be
affected by the project?

7. How will the project protect
sensitive plant species?

8. How will the project protect
cultural resources?

This list may be expanded, verified or
modified based on continuing public
participation in this project.

The Draft Supplement to the Katka
Peak Final EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and available for public
review in February of 1997. At that
time, EPA will publish a Notice of
Availability (NOA) of the Draft
Supplemental EIS in the Federal
Register. The comment period on the
Draft Supplemental EIS will end 45
days from the date the NOA appears in
the Federal Register. It is very
important that those interested in the
management of the Katka Peak area
participate at that time. To be most
helpful, comments on the Draft

Supplemental EIS should be as site- and
project-specific as possible and relate
only to proposals made in the EIS
supplement. The Final Supplemental
EIS is anticipated to be completed by
April, 1997.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts and agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp.
versus NRDC, 435 U.S. 519, 553 (1978).
Also, environmental objections that
could be raised at the draft EIS stage but
that are not raised until after completion
of the final EIS may be waived or
dismissed by the courts. City of Angoon
versus Hodel, 803 F.2d 1016, 1022 (9th
Cir. 1986) and Wisconsin Heritages, Inc.
versus Harris, 490 F. Supp. 1334, 1338
(E.D. Wis. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the 45-day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
supplement to the Katka Peak Final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft supplement to
the Final EIS should be as specific as
possible. Reviewers may wish to refer to
the Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

It is also helpful if comments refer to
specific pages or chapters of the draft
supplement. Comments may also
address the adequacy of the draft
supplement or the merits of the
alternatives formulated and discussed in
the supplement.

I am the responsible official for this
supplement to the environmental
impact statement.

Dated: December 26, 1996.

Elaine J. Zieroth,

District Ranger, Bonners Ferry Ranger District.
[FR Doc. 97-887 Filed 1-14-97; 8:45 am]
BILLING CODE 3410-11-M



Federal Register / Vol. 62, No. 10 / Wednesday, January 15, 1997 / Notices

2081

DEPARTMENT OF COMMERCE

International Trade Administration

[A-427-801, A-428-801, A—475-801, A-588—
804, A-559-801, A-412-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, Germany, ltaly,
Japan, Singapore, and the United
Kingdom; Final Results of
Antidumping Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
reviews.

SUMMARY: On July 8, 1996, the
Department of Commerce (the
Department) published the preliminary
results of administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof (AFBs) from
France, Germany, Italy, Japan,
Singapore, and the United Kingdom.
The classes or kinds of merchandise
covered by these orders are ball bearings
and parts thereof (BBs), cylindrical
roller bearings and parts thereof (CRBSs),
and spherical plain bearings and parts
thereof (SPBs). The reviews cover 27
manufacturers/exporters. The period of
review (the POR) is May 1, 1994,
through April 30, 1995.

Based on our analysis of the
comments received, we have made
changes, including corrections of certain
inadvertent programming and clerical
errors, in the margin calculations.
Therefore, the final results differ from
the preliminary results. The final
weighted-average dumping margins for
the reviewed firms are listed below in
the section entitled ““Final Results of the
Reviews.”

EFFECTIVE DATE: January 15, 1997.

FOR FURTHER INFORMATION CONTACT: The
appropriate case analyst, for the various
respondent firms listed below, of Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: (202) 482-4733.

France

Andrea Chu (Intertechnique, SNFA,
SNR), Hermes Pinilla (Franke GmbH,
Hoesch Rothe Erde, Rollix Defontaine),
Matthew Rosenbaum (SKF), or Kris
Campbell.

Germany

Thomas Barlow (Torrington
Nadellager), Davina Hashmi (INA), Chip

Hayes (NTN Kugellagerfabrik), Hermes
Pinilla (Franke GmbH, Hoesch Rothe
Erde and Rollix Defontaine), Matthew
Rosenbaum (SKF), Thomas Schauer
(FAG), Kris Campbell, or Richard
Rimlinger.

Italy

Matthew Rosenbaum (SKF), Mark
Ross (FAG), Kris Campbell or Richard
Rimlinger.

Japan

J. David Dirstine (Koyo Seiko), Chip
Hayes (NTN), Michael Panfeld (NPBS),
Mark Ross (Asahi Seiko), Thomas
Schauer (NSK Ltd.), or Richard
Rimlinger.

Singapore

Lyn Johnson (NMB/Pelmec) or
Richard Rimlinger.

United Kingdom

Andrea Chu (Hoffman U.K.), Hermes
Pinilla (NSK-RHP), Matthew
Rosenbaum (Rose Bearing Co., Ltd.),
Thomas Barlow (Timken-UK), or Kris
Campbell.

SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Tariff Act), are references
to the provisions effective January 1,
1995, the effective date of the
amendments made to the Tariff Act by
the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Background

OnJuly 8, 1996, the Department of
Commerce (the Department) published
the preliminary results of administrative
reviews of the antidumping duty orders
on antifriction bearings (other than
tapered roller bearings) and parts
thereof (AFBs) from France, Germany,
Italy, Japan, Singapore, and the United
Kingdom (61 FR 35713). The reviews
cover 27 manufacturers/exporters. The
period of review (the POR) is May 1,
1994, through April 30, 1995. We
invited parties to comment on our
preliminary results of review. At the
request of certain interested parties, we
held public hearings as follows: General
Issues, August 16, 1996, Germany,
August 20, 1996, and Japan, August 19,
1996. The Department has conducted
these administrative reviews in
accordance with section 751 of the
Tariff Act.

Scope of Reviews

The products covered by these
reviews are AFBs and constitute the
following classes or kinds of
merchandise: ball bearings and parts
thereof (BBs), cylindrical roller bearings
and parts thereof (CRBs), and spherical
plain bearings and parts thereof (SPBs).
For a detailed description of the
products covered under these classes of
kinds of merchandise, including a
compilation of all pertinent scope
determinations, see the “‘Scope
Appendix,” which is appended to this
notice of final results.

Use of Facts Available

In accordance with section 776 of the
Tariff Act, we have determined that the
use of the facts available is appropriate
for a number of firms. For a discussion
of our application of facts available, see
the “Facts Available” section of the
Issues Appendix.

Sales Below Cost in the Home Market

The Department disregarded sales
below cost for the following firms and
classes or kinds of merchandise:

Class or kind
Country Company of merchan-
dise
France .......... BBs
BBs
Germany ...... BBs, CRBs,
SPBs
INA BBs, CRBs
SKF i BBs, CRBs,
SPBs
ltaly ....cooeeene FAG ............ BBs
Japan ........... Asahi Seiko .. | BBs
Koyo BBs, CRBs
Nachi BBs, CRBs
NSK BBs, CRBs
NTN BBs, CRBs,
SPBs
Singapore ..... NMB/Pelmec | BBs
United King- NSK-RHP ..... BBs, CRBs
dom.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we have made certain
corrections that changed our results. We
have corrected certain programming and
clerical errors in our preliminary
results, where applicable. Any alleged
programming or clerical errors with
which we do not agree are discussed in
the relevant sections of the Issues
Appendix.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to these
concurrent administrative reviews of
AFBs are addressed in the ““Issues
Appendix’’ which is appended to this
notice of final results.
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Final Results of Reviews

We determine that the following
percentage weighted-average margins

exist for the period May 1, 1994,
through April 30, 1995:

Company ‘ BBs ‘ CRBs ‘ SPBs
France
Franke GIMDH ...ttt et e e et e e b e e e ek bt e e e a b et e e eh b bt e e bbb e e e bb e e e enbbeeennnneeennneeas 166.42 ®) ®)
HOESCN RONE EFUE ..ottt bttt ae et b e e bt nae e bt e e s bt e bt e s be e e ebe e eareente e @) ®) ®)
101 (=T (=Tt oL o T [N =TT OO TOP P UUPPRTPPN 1.55 ® (@)
ROIIX DEFONTAINE ...ttt ettt h ettt e h ettt e bt e bt na et et e e e s b e e sb e e s eneenneeeneenbeeenne ® ® ®)
LS T TSP T PRSPPSO PPPROTTN 17.23 ® 42.79
SN A ettt bt bRt R £t Rt e eR e et e AR e oA et AR e oA £ e Rt oA e e Rt eRt e Rt eR e e Rt eR e e et eRe e e e eRe e st e ebe et e nbeennente s 66.42 18.37 ®)
51101 TP P SO P TP RPP PSPPI 2.37 2.50 ®
Germany
FAG et E bR E R E R E R R R e e bR e e Rt e R e st e b et re s 30.68 23.17 12.11
Franke GmbH ............ 1132.25 ®) ®)
Hoesch Rothe Erde ... ® ®) ®)
INA e 20.57 19.12 ®
LA LI T T TP P SO PPT PR OPPPRRPTN 18.38 ® ®
R0 =Y (0] 1 = [T SRS @) ®) ®)
SKF e 2.92 10.22 7.84
Torrington Nadellager @) 76.27 ®)
Italy
5.15 ® ®)
2.97 G G
Japan
ASBNT SEIKO ..t E e h bbbt b e nan e e 2.65 ®) ®)
KOYO SEIKO .ttt ettt bR R R bR R Rt e Rt r e r e ne s 18.90 3.88 10.00
[NV = TSP TP PSP 45.83 ® ®
NSK Ltd. 12.81 22.42 ®
LA L TSP RP TSP 4.01 3.76 1.06
Singapore
NMB SiNGAPOre/PEIMEC ING ....oiiiiieeiiiiee sttt e e e st e e st e e et e e s ste e e sssaeeeasaeeeessaeeeensseeesnsaeeessneeeensnenen 2.44 ®) ®)
United Kingdom

INSKARHP .ottt R et E et E e R Rt Rt Rt Rt e Rt e ne e ne e ne s 20.25 25.01 3
Hoffman U.K. ... 61.14 48.29 ®3)
(R oYl 1= T3 Vo LSO UPR U PTOTRUSPPRNt 61.14 48.29 ®)
TIMKEN BEANNGS ..ttt ettt bttt b et e h et et e e hb e e bt e e bt e e b e e s he e e bt e e bt et e e s b e e nbe e eaneeanes ® @) ®)

1No shipments or sales subject to this review.

3No review.

Cash Deposit Requirements

To calculate the cash deposit rate for
each exporter, we divided the total
dumping margins for each exporter by
the total net value for that exporter’s
sales for each relevant class or kind to
the United States during the review
period under each order.

In order to derive a single deposit rate
for each class or kind of merchandise for
each respondent (i.e., each exporter or
manufacturer included in these
reviews), we weight-averaged the export
price and constructive export price

Rate is from the last relevant segment of the proceeding in which the firm had shipments/sales.
2No shipments or sales subject to this review. The firm has no individual rate from any segment of this proceeding.

(CEP) deposit rates (using the export
price and CEP respectively, as the
weighting factors). To accomplish this
where we sampled CEP sales, we first
calculated the total dumping margins
for all CEP sales during the review
period by multiplying the sample CEP
margins by the ratio of total weeks in
the review period to sample weeks. We
then calculated a total net value for all
CEP sales during the review period by
multiplying the sample CEP total net
value by the same ratio. We then
divided the combined total dumping

margins for both export price and CEP
sales by the combined total value for
both export price and CEP sales to
obtain the deposit rate.

We will direct Customs to collect the
resulting percentage deposit rate against
the entered Customs value of each of the
exporter’s entries of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice.

Entries of parts incorporated into
finished bearings before sales to an
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unaffiliated customer in the United
States will receive the exporter’s deposit
rate for the appropriate class or kind of
merchandise.

Furthermore, the following deposit
requirements will be effective upon
publication of this notice of final results
of administrative reviews for all
shipments of AFBs entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication, as provided by section
751(a)(1) of the Tariff Act: (1) The cash
deposit rates for the reviewed
companies will be the rates shown
above, except that for firms whose
weighted-average margins are less than
0.5 percent and therefore de minimis,
the Department shall require a zero
deposit of estimated antidumping
duties; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be the “All
Others” rate for the relevant class or
kind and country made effective by the
final results of review published on July
26, 1993 (see Final Results of
Antidumping Duty Administrative
Reviews and Revocation in Part of an
Antidumping Duty Order, 58 FR 39729
(July 26, 1993), and, for BBs from Italy,
see Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, et al: Final
Results of Antidumping Duty
Administrative Reviews, Partial
Termination of Administrative Reviews,
and Revocation in Part of Antidumping
Duty Orders, 61 FR 66472 (December 17,
1996). These rates are the ““All Others”
rates from the relevant LTFV
investigations.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
reviews.

Assessment Rates

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Because sampling and other
simplification methods prevent entry-
by-entry assessments, we will calculate
wherever possible an exporter/importer-
specific assessment rate for each class or
kind of AFBs.

1. Export Price Sales

With respect to export price sales for
these final results, we divided the total
dumping margins (calculated as the
difference between normal value (NV)
and export price) for each importer by
the total number of units sold to that
importer. We will direct Customs to
assess the resulting unit dollar amount
against each unit of merchandise in
each of that importer’s entries under the
relevant order during the review period.
Although this will result in assessing
different percentage margins for
individual entries, the total
antidumping duties collected for each
importer under each order for the
review period will be almost exactly
equal to the total dumping margins.

2. Constructed Export Price Sales

For CEP sales (sampled and non-
sampled), we divided the total dumping
margins for the reviewed sales by the
total entered value of those reviewed
sales for each importer. We will direct
Customs to assess the resulting
percentage margin against the entered
Customs values for the subject
merchandise on each of that importer’s
entries under the relevant order during
the review period. While the
Department is aware that the entered
value of sales during the POR is not
necessarily equal to the entered value of
entries during the POR, use of entered
value of sales as the basis of the
assessment rate permits the Department
to collect a reasonable approximation of
the antidumping duties which would
have been determined if the Department
had reviewed those sales of
merchandise actually entered during the
POR.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 353.34(d).
Failure to comply is a violation of the
APO.

These administrative reviews and this
notice are in accordance with section

751(a)(1) of the Tariff Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22.

Dated: January 6, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

Scope Appendix Contents

A. Description of the Merchandise
B. Scope Determinations

Issues Appendix Contents

* Abbreviations
* Comments and Responses

1. Assessment

2. Facts Available

3. Discounts, Rebates, and Price
Adjustments

4. Circumstance-of-Sale Adjustments

A. Technical Services and Warranty
Expenses

B. Commissions

C. Credit

D. Indirect Selling Expenses

E. Other Selling Expenses

5. Level of Trade

6. Cost of Production and Constructed
Value

A. Cost-Test Methodology

B. Research and Development

C. Profit for Constructed Value

D. Affiliated-Party Inputs

E. Inventory Write-off

F. Interest Expense Offset

G. Other Issues

7. Further Manufacturing

8. Packing and Movement Expenses

9. Affiliated Parties

10. Samples, Prototypes and Ordinary
Courses of Trade

11. Export Price and Constructed Export
Price

12. Programming

13. Duty Absorption and Reimbursement

14. Miscellaneous Issues

A. U.S. Sales Completeness

B. Pre-Final Reviews

C. Certification of Conformance to Past
Practice

D. Country of Origin

Scope Appendix

A. Description of the Merchandise

The products covered by these orders,
antifriction bearings (other than tapered
roller bearings), mounted or
unmounted, and parts thereof (AFBs),
constitute the following classes or kinds
of merchandise:

1. Ball Bearings and Parts Thereof

These products include all AFBs that
employ balls as the roller element.
Imports of these products are classified
under the following categories:
antifriction balls, ball bearings with
integral shafts, ball bearings (including
radial ball bearings) and parts thereof,
and housed or mounted ball bearing
units and parts thereof. Imports of these
products are classified under the
following Harmonized Tariff Schedule
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(HTS) subheadings: 4016.93.10,
4016.93.50, 6909.19.5010, 8482.10.10,
8482.10.50, 8482.80.00, 8482.91.00,
8482.99.05, 8482.99.10, 8482.99.35,
8482.99.70, 8483.20.40, 8483.20.80,
8483.30.40, 8483.30.80, 8483.90.20,
8483.90.30, 8483.90.70, 8708.50.50,
8708.60.50, 8708.70.6060, 8708.93.6000,
8708.99.06, 8708.99.3100, 8708.99.4000,
8708.99.4960, 8708.99.50, 8708.99.58,
8708.99.8015, 8708.99.8080.

2. Cylindrical Roller Bearings, Mounted
or Unmounted, and Parts Thereof

These products include all AFBs that
employ cylindrical rollers as the rolling
element. Imports of these products are
classified under the following
categories: antifriction rollers, all
cylindrical roller bearings (including
split cylindrical roller bearings) and
parts thereof, housed or mounted
cylindrical roller bearing units and parts
thereof.

Imports of these products are
classified under the following HTS
subheadings: 4016.93.10, 4016.93.50,
6909.19.5010, 8482.50.00, 8482.80.00,
8482.91.00, 8482.99.25, 8482.99.6530,
8482.99.6560, 8482.99.70, 8483.20.40,
8483.20.80, 8483.30.40, 8483.30.80,
8483.90.20, 8483.90.30, 8483.90.70,
8708.50.50, 8708.60.50, 8708.99.4000,
8708.99.4960, 8708.99.50, 8708.99.8080.

3. Spherical Plain Bearings, Mounted or
Unmounted, and Parts Thereof

These products include all spherical
plain bearings that employ a spherically
shaped sliding element, and include
spherical plain rod ends.

Imports of these products are
classified under the following HTS
subheadings: 6909.19.5010, 8483.30.40,
8483.30.80, 8483.90.20, 8483.90.30,
8485.90.00, 8708.99.4000, 8708.99.4960,
8708.99.50, 8708.99.8080.

The HTS item numbers are provided
for convenience and Customs purposes.
They are not determinative of the
products subject to the orders. The
written description remains dispositive.

Size or precision grade of a bearing
does not influence whether the bearing
is covered by the orders. These orders
cover all the subject bearings and parts
thereof (inner race, outer race, cage,
rollers, balls, seals, shields, etc.)
outlined above with certain limitations.
With regard to finished parts, all such
parts are included in the scope of these
orders. For unfinished parts, such parts
are included if (1) they have been heat
treated, or (2) heat treatment is not
required to be performed on the part.
Thus, the only unfinished parts that are
not covered by these orders are those
that will be subject to heat treatment
after importation.

The ultimate application of a bearing
also does not influence whether the
bearing is covered by the orders.
Bearings designed for highly specialized
applications are not excluded. Any of
the subject bearings, regardless of
whether they may ultimately be utilized
in aircraft, automobiles, or other
equipment, are within the scope of these
orders.

B. Scope Determinations

The Department has issued numerous
clarifications of the scope of the orders.
The following is a compilation of the
scope rulings and determinations the
Department has made.

Scope determinations made in the
Final Determinations of Sales at Less
than Fair Value; Antifriction Bearings
(Other Than Tapered Roller Bearings)
and Parts Thereof from the Federal
Republic of Germany (AFBs
Investigation of SLTFV), 54 FR 19006,
19019 (May 3, 1989):

Products Covered

¢ Rod end bearings and parts thereof

« AFBs used in aviation applications

« Aerospace engine bearings

¢ Split cylindrical roller bearings

¢ Wheel hub units

« Slewing rings and slewing bearings
(slewing rings and slewing bearings
were subsequently excluded by the
International Trade Commission’s
negative injury determination (see
International Trade Commission:
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof from the Federal Republic of
Germany, France, Italy, Japan,
Romania, Singapore, Sweden,
Thailand and the United Kingdom, 54
FR 21488, (May 18, 1989))

« Wave generator bearings

¢ Bearings (including mounted or
housed units, and flanged or
enhanced bearings) ultimately
utilized in textile machinery

Products Excluded

¢ Plain bearings other than spherical
plain bearings

« Airframe components unrelated to the
reduction of friction

¢ Linear motion devices

¢ Split pillow block housings

* Nuts, bolts, and sleeves that are not
integral parts of a bearing or attached
to a bearing under review

* Thermoplastic bearings

« Stainless steel hollow balls

« Textile machinery components that
are substantially advanced in
function(s) or value

¢ Wheel hub units imported as part of
front and rear axle assemblies; wheel
hub units that include tapered roller

bearings; and clutch release bearings

that are already assembled as parts of

transmissions

Scope rulings completed between
April 1, 1990, and June 30, 1990 (see
Scope Rulings, 55 FR 42750 (October 23,
1990)):

Products Excluded

» Antifriction bearings, including
integral shaft ball bearings, used in
textile machinery and imported with
attachments and augmentations
sufficient to advance their function
beyond load-bearing/friction-reducing
capability
Scope rulings completed between July

1, 1990, and September 30, 1990 (see

Scope Rulings, 55 FR 43020 (October 25,

1990)):

Products Covered

* Rod ends
e Clutch release bearings
« Ball bearings used in the manufacture
of helicopters
« Ball bearings used in the manufacture
of disk drives
Scope rulings completed between
April 1, 1991, and June 30, 1991 (see
Notice of Scope Rulings, 56 FR 36774
(August 1, 1991)):

Products Excluded

» Textile machinery components
including false twist spindles, belt
guide rollers, separator rollers,
damping units, rotor units, and
tension pulleys
Scope rulings published in

Antifriction Bearings (Other Than

Tapered Roller Bearings) and Parts

Thereof; Final Results of Antidumping

Administrative Review (AFBs I), 56 FR

31692, 31696 (July 11, 1991):

Products Covered

* Load rollers and thrust rollers, also
called mast guide bearings
» Conveyor system trolley wheels and
chain wheels
Scope rulings completed between July
1, 1991, and September 30, 1991 (see
Scope Rulings, 56 FR 57320 (November
8, 1991)):

Products Covered

e Snap rings and wire races
« Bearings imported as spare parts
e Custom-made specialty bearings

Products Excluded

« Certain rotor assembly textile
machinery components
¢ Linear motion bearings
Scope rulings completed between
October 1, 1991, and December 31, 1991
(see Notice of Scope Rulings, 57 FR
4597 (February 6, 1992)):
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Products Covered

¢ Chain sheaves (forklift truck mast
components)

* Loose boss rollers used in textile
drafting machinery, also called top
rollers

« Certain engine main shaft pilot
bearings and engine crank shaft
bearings
Scope rulings completed between

January 1, 1992, and March 31, 1992

(see Scope Rulings, 57 FR 19602 (May

7, 1992)):

Products Covered

e Ceramic bearings

* Roller turn rollers

e Clutch release systems that contain
rolling elements

Products Excluded

e Clutch release systems that do not
contain rolling elements

* Chrome steel balls for use as check
valves in hydraulic valve systems
Scope rulings completed between

April 1, 1992, and June 30, 1992 (see

Scope Rulings, 57 FR 32973 (July 24,

1992)):

Products Excluded

» Finished, semiground stainless steel
balls

 Stainless steel balls for non-bearing
use (in an optical polishing process)
Scope rulings completed between July

1, 1992, and September 30, 1992 (see

Scope Rulings, 57 FR 57420 (December

4, 1992)):

Products Covered

« Certain flexible roller bearings whose
component rollers have a length-to-
diameter ratio of less than 4:1

* Model 15BM2110 bearings

Products Excluded

 Certain textile machinery components

Scope rulings completed between
October 1, 1992, and December 31, 1992
(see Scope Rulings, 58 FR 11209
(February 24, 1993)):

Products Covered

e Certain cylindrical bearings with a
length-to-diameter ratio of less than
4:1

Products Excluded

« Certain cartridge assemblies
comprised of a machine shaft, a
machined housing and two standard
bearings
Scope rulings completed between

January 1, 1993, and March 31, 1993

(see Scope Rulings, 58 FR 27542 (May

10, 1993)):

Products Covered

¢ Certain cylindrical bearings with a
length-to-diameter ratio of less than
4:1
Scope rulings completed between

April 1, 1993, and June 30, 1993 (see

Scope Rulings, 58 FR 47124 (September

7,1993)):

Products Covered
¢ Certain series of INA bearings
Products Excluded

¢ SAR series of ball bearings

¢ Certain eccentric locking collars that
are part of housed bearing units
Scope rulings completed between

October 1, 1993, and December 31, 1993

(see Scope Rulings, 59 FR 8910

(February 24, 1994)):

Products Excluded

¢ Certain textile machinery components
Scope rulings completed after March
31, 1994:

Products Excluded

¢ Certain textile machinery components

Scope rulings completed between
October 1, 1994 and December 31, 1994
(see Scope Rulings, 60 FR 12196 (March
6, 1995)):

Products Excluded

* Rotek and Kaydon—Rotek bearings,
models M4 and L6, are slewing rings
outside the scope of the order.

Scope rulings completed between
April 1, 1995 and June 30, 1995 (see
Scope Rulings, 60 FR 36782 (July 18,
1995)):

Products Covered

¢ Consolidated Saw Mill International

(CSMI) Inc.—Cambio bearings

contained in CSMI’s sawmill debarker

are within the scope of the order.
¢ Nakanishi Manufacturing Corp.—

Nakanishi’s stamped steel washer

with a zinc phosphate and adhesive

coating used in the manufacture of a

ball bearing is within the scope of the

order.

Scope rulings completed between
January 1, 1996 and March 31, 1996 (see
Scope Rulings, 61 FR 18381 (April 25,
1996)):

Products Covered

¢ Marquardt Switches—Medium carbon
steel balls imported by Marquardt are
outside the scope of the order.

Scope rulings completed between
April 1, 1996 and June 30, 1996 (see
Scope Rulings, 61 FR 40194 (August 1,
1996)):

Products Excluded
« Dana Corporation—Automotive

component, known variously as a

center bracket assembly, center
bearings assembly, support bracket, or
shaft support bearing, is outside the
scope of the order.

Issues Appendix
Company Abbreviations

Asahi—Asahi Seiko

FAG Germany—FAG Kugelfischer Georg
Schaefer KGaA

FAG Italy—FAG Italia S.p.A.; FAG
Bearings Corp.

Hoesch—Hoesch Rothe Erde AG

INA—INA Walzlager Schaeffler KG; INA
Bearing Company, Inc.

Koyo—Koyo Seiko Co. Ltd.

NMB/Pelmec—NMB Singapore Ltd.;
Pelmec Industries (Pte.) Ltd.

NPB—Nippon Pillow Block
Manufacturing Co., Ltd.; Nippon
Pillow Block Sales Co., Ltd.; FYH
Bearing Units USA, Inc.

NSK—Nippon Seiko K.K.; NSK
Corporation

NSK-RHP—NSK Bearings Europe, Ltd.;
RHP Bearings; RHP Bearings, Inc.

NTN Germany—NTN Kugellagerfabrik
(Deutschland) GmbH

NTN—NTN Corporation; NTN Bearing
Corporation of America; American
NTN Bearing Manufacturing
Corporation

Rollix—Rollix Defontaine, S.A.

SKF France—SKF Compagnie
d’Applications Mecaniques, S.A.
(Clamart); ADR; SARMA

SKF Germany—SKF GmbH; SKF
Service GmbH; Steyr Walzlager

SKF Italy—SKF Industrie; RIV-SKF
Officina de Villar Perosa; SKF
Cuscinetti Speciali; SKF Cuscinetti;
RFT

SKF UK—SKF (UK) Limited; SKF
Industries; AMPEP Inc.

SKF Group—SKF-France; SKF-
Germany; SKF-UK; SKF USA, Inc.

SNFA—SNFA Bearings, Ltd.

SNR France—SNR Nouvelle Roulements

Torrington—The Torrington Company

Other Abbreviations

COP——Cost of Production

COM—Cost of Manufacturing

CV—Constructed Value

CEP—Constructed Export Price

NV—Normal Value

HM—Home Market

HMP—Home Market Price

ICC(s)—Inventory Carrying Costs

ISE(s)—Indirect Selling Expenses

OEM—Original Equipment
Manufacturer

POR—Period of Review

PSPA—Post-Sale Price Adjustment

SAA—Statement of Administrative
Action

URAA—Uruguay Round Agreements
Act
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AFB Administrative Determinations

AFBs LTFV Investigation—Final
Determinations of Sales at Less than
Fair Value; Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof from the Federal Republic
of Germany, 54 FR 19006 (May 3, 1989).

AFBs |—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof from the Federal Republic
of Germany; Final Results of
Antidumping Duty Administrative
Review, 56 FR 31692 (July 11, 1991).

AFBs lI—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al.; Final
Results of Antidumping Duty
Administrative Reviews, 57 FR 28360
(June 24, 1992).

AFBs Ill—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al.; Final
Results of Antidumping Duty
Administrative Reviews and Revocation
in Part of an Antidumping Duty Order,
58 FR 39729 (July 26, 1993).

AFBs IV—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al; Final
Results of Antidumping Duty
Administrative Reviews, Partial
Termination of Administrative Reviews,
and Revocation in Part of Antidumping
Duty Orders, 60 FR 10900 (February 28,
1995).

AFBs V—Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof From France, et al; Final
Results of Antidumping Duty
Administrative Reviews and Partial
Termination of Administrative Reviews,
61 FR 66472 (December 17, 1996).

CIT AFB Decisions

FAG v. United States, Slip Op. 95-158
(CIT 1995) (FAG I).

FAG Kugelfischer Georg Schaefer
KGAa v. United States, 932 F. Supp 315
(CIT 1996) (FAG II).

FAG UK Ltd. v. United States, Slip
Op. 96-177 (CIT 1996) (FAG Il1I).

Federal Mogul Corp. v. United States,
813 F. Supp 856 (CIT 1993) (Federal
Mogul ).

Federal Mogul Corp. v. United States,
839 F. Supp 881 (CIT 1993), vacated,
907 F. Supp 432 (1995) (Federal Mogul
).

Federal Mogul Corp. v. United States,
884 F. Supp 1391 (CIT 1993) (Federal
Mogul I11).

Federal Mogul Corp. v. United States,
17 CIT 1015 (CIT 1993) (Federal Mogul
V).

Federal Mogul Corp. v. United States,
924 F. Supp 210 (CIT 1996) (Federal
Mogul V).

Koyo Seiko Co., Ltd. v. United States,
796 F. Supp 1526 (CIT 1992) (Koyo).

NPBS v. United States, 903 F. Supp 89
(CIT 1995) (NPB).

NSK Ltd. v. United States, 910 F.Supp
663 (CIT 1995) (NSK I).

NSK Ltd. v. United States, 896 F.Supp
1263 (CIT 1995) (NSK II).

NSK Ltd. v. United States, 919 F.Supp
442 (CIT 1996) (NSK 111).

NTN Bearing Corporation of America
v. United States, 903 F. Supp 62 (CIT
1995) (NTN 1.

NTN Bearing Corporation of America
v. United States, 905 F.Supp.1083 (CIT
1995) (NTN II).

SKF USA Inc. v. United States, 876 F.
Supp 275 (CIT 1995) (SKF).

The Torrington Company v. United
States, 818 F.Supp 1563 (CIT 1993)
(Torrington 1).

The Torrington Company v. United
States, 832 F.Supp. 379 (CIT 1993)
(Torrington I1).

The Torrington Company v. United
States, 881 F.Supp 622 (CIT 1995)
(Torrington IlI).

The Torrington Company v. United
States, 926 F. Supp 1151 (CIT 1996)
(Torrington 1V).

CAFC AFB Decisions

NTN Bearing Corp. v. United States,
74 F.3d 1204 (CAFC 1995) (NTN III).

The Torrington Company v. United
States, 44 F. 3d 1572 (CAFC 1994)
(Torrington V).

The Torrington Company v. United
States, 82 F.3d 1039 (CAFC 1996)
(Torrington VI).

1. Assessment

Comment: NMB/Pelmec argues that,
in calculating the assessment rate in this
review, the Department should use the
statute and regulations in effect as of
December 31, 1994, rather than the
antidumping statute effective as of
January 1, 1995. It notes that the
Statement of Administrative Action
(H.R. Doc. 316, Vol. 1, 103d Cong., 2d
sess. (1994)) (SAA) states that “there are
two express exceptions to the general
transition rule in Article 18.3. In the
case of refund procedures under Article
9.3, national authorities will use the
rules in effect at the time of the most
recent determination or review
applicable to the calculation of dumping
margins,” citing the SAA at 819. NMB/
Pelmec argues that this exception must
be interpreted to mean that the
assessment rate should be calculated
using the same rules which were used
to calculate the original deposit rate for
entries subject to the review or refund
procedure. It contends that, because the
most recent cash-deposit determination
which applied to the entries during the
1994/95 administrative review was
AFBs IV, the assessment rate for the

1994/95 entries should also be
determined using the statute and
regulations in effect as of December 31,
1994. Therefore, NMB/Pelmec asserts,
the Department should calculate the
assessment rate under the prior law by
making an exporter’s-sales-price-offset
adjustment, by including any below-cost
sales in the calculation of profit for CV,
and by not making a CEP-profit
adjustment to U.S. sales.

Torrington maintains that the U.S.
practice is not inconsistent with Article
18.3.1 and that the Department should
apply the new law to calculate
assessment rates for this review period.
It notes that, because refund
instructions will not be provided to
Customs until after this review is
completed, the final results for this
review will be the ““most recent
determination or review’ as referred to
by Article 18.3.1.

Department’s Position: We agree with
Torrington. In this case, the “most
recent review” for purposes of refund
procedures is the final results for 1994/
95 review. Therefore, the rules
applicable to the calculation of dumping
margins for the 1994/95 review are the
provisions of the statute effective
January 1, 1995 and the regulations, as
amended by the interim regulations
effective May 11, 1995 (see SAA at 819
and 895).

2. Facts Available

We determine, in accordance with
section 776(a) of the Tariff Act, that the
use of facts available as the basis for the
weighted-average dumping margin is
appropriate for SNFA, Hoffman U.K.,
and Rose Bearings, all with respect to
BBs and CRBs, for Torrington
Nadellager with respect to CRBs only,
and for SKF France with respect to SPBs
only, because these firms did not
respond to our antidumping
questionnaire. We find that these firms
have withheld *‘information that has
been requested by the administering
authority.” Furthermore, we determine
that, pursuant to section 776(b) of the
Tariff Act, it is appropriate to make an
inference adverse to the interests of
these companies because they failed to
cooperate by not responding to our
guestionnaire. For the weighted-average
dumping margins of these firms, we
have used the highest rate from any
prior segment of the respective
proceeding as adverse facts available.
Such data is considered secondary
information within the meaning of
section 776(c) of the Tariff Act.

Section 776(c) of the Tariff Act
provides that the Department shall, to
the extent practicable, corroborate
secondary information from
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independent sources reasonably at its
disposal. The Statement of
Administrative Action (SAA) provides
that *“‘corroborate’” means simply that
the Department will satisfy itself that
the secondary information to be used
has probative value (see H.R. Doc. 316,
Vol. 1, 103d Cong., 2d sess. 870 (1994)).

To corroborate secondary information,
the Department will, to the extent
practicable, examine the reliability and
relevance of the information to be used.
However, unlike for other types of
information, such as input costs or
selling expenses, there are no
independent sources for calculated
dumping margins. Thus, in an
administrative review, if the Department
chooses as total adverse facts available
a calculated dumping margin from a
prior segment of the proceeding, it is not
necessary to question the reliability of
the margin for that time period. With
respect to the relevance aspect of
corroboration, however, the Department
will consider information reasonably at
its disposal as to whether there are
circumstances that would render a
margin not relevant. Where
circumstances indicate that the selected
margin is not appropriate as adverse
facts available, the Department will
disregard the margin and determine an
appropriate margin (see, e.g., Fresh Cut
Flowers from Mexico; Final Results of
Antidumping Duty Administrative
Review, 61 FR 6812, 6814 (February 22,
1996) (Fresh Cut Flowers) (where the
Department disregarded the highest
margin as adverse best information
available because the margin was based
on another company’s uncharacteristic
business expense resulting in an
unusually high margin)).

In this case, for SKF France, SNFA,
Torrington Nadellager, Hoffman U.K.
and Rose Bearings, we have used the
highest rate from any prior segment of
the respective proceeding as adverse
facts available. These rates are the
highest available rates and no evidence
exists in the record that indicates that
the selected margins are not appropriate
as adverse facts available.

We also determine, in accordance
with section 776(a) of the Tariff Act,
that the use of facts available as the
basis for the weighted-average dumping
margin is appropriate for NPB because,
despite the Department’s attempts to
verify necessary information provided
by NPB, the Department could not
verify the information as required under
section 782(i) of the Tariff Act.
Furthermore, section 782(e) of the Tariff
Act authorizes the Department to
decline to consider information that is
submitted by an interested party that is
necessary to the determination under

certain circumstances, such as when
such information is so incomplete that
it cannot serve as a reliable basis for
reaching the applicable determination
or when such information cannot be
verified.

Generally, and in the process of
verification, the Department’s analysis
of the completeness of a respondent’s
U.S. sales database is essential because
the database is used to calculate the
dumping duties. Where we have
allowed for reduced reporting but
determine that U.S. sales are missing
from the database, we are especially
concerned about the reliability and
accuracy of any margin we might
calculate. An incomplete U.S. and HM
sales database is normally sufficient to
render a respondent’s response
inadequate for the purpose of
calculating a dumping margin. See, e.g.,
Persico Pizzamiglio, S.A. v. United
States, Slip Op. 94-61 (CIT 1994)
(Persico) (upholding the Department’s
use of best information available for a
respondent who was unable to

demonstrate the completeness of its U.S.

sales at verification).

It is our practice to examine at
verification only a selected subset of the
reported U.S. sales, a practice that the
CIT has upheld. See Bomont Industries
v. United States, 733 F.Supp. 1507,
1508 (CIT 1990) (“‘verification is like an
audit, the purpose of which is to test
information provided by a party for
accuracy and completeness. Normally
an audit entails selective examination
rather than testing of an entire
universe”); see also Monsanto Co. v.
United States, 698 F. Supp. 275, 281
(CIT 1988) (**verification is a spot check
and is not intended to be an exhaustive
examination of the respondent’s
business’). Generally, we assume that
the selected subset of U.S. sales is
representative of the entire universe of
U.S. sales.

Where we find discrepancies in this
subset, we judge the effect on the
unexamined portion of the response.
Where we determine that U.S. sales are
misreported (in critical areas, such as
model number and further-
manufacturing status) in a selected
subset, we are particularly concerned
about the reliability and accuracy of any
margin or duties we might calculate
from the database.

In addition, the Department’s
identification of further-manufactured
sales is essential in order for the
Department to conduct two critical
portions of its analysis. First, in the
course of the Department’s model
matching analysis, the unique model
number associated with a particular
model determines the appropriate home

market model to match to the U.S. sale.
Second, in determining the adjustments
to CEP, we are dependent on the data

a respondent provides in order for us to
identify whether to deduct such costs of
further manufacturing. In fact, section
772(d)(2) of the Tariff Act requires us to
reduce the price we use to establish CEP
by “the cost of any further manufacture
or assembly.” Thus, our questionnaire
requires that respondents identify
further-manufactured sales and provide
a unique code to identify the bearing
model as entered on a sale-by-sale basis.
The questionnaire also requires that the
cost of further manufacturing be
reported on a model-specific basis.

Despite our efforts at verification, we
were unable to verify information which
is necessary and must be verified in
order for us to make a determination
under section 751 of the Tariff Act.
Specifically, we were unable to verify
the data NPB provided concerning its
U.S. and HM sales. Most significantly,
we found that NPB’s U.S. and HM
databases were incomplete. In this case,
we examined at verification the sales
reported for three of the six sample
weeks and found missing U.S. sales in
all three weeks. As we have indicated
above, incompleteness of these
databases, particularly the
incompleteness of the U.S. sales
database, was crucial and was a factor
which, by itself, was an adequate basis
for our determination to use facts
available.

We also found that NPB’s U.S.
database was inaccurate. In a
supplemental response, NPB reported
that only 12 models entered the United
States as housed models during the
POR. Yet at verification, during which
we selected, at random, a limited
number of entry documents, we
discovered an additional five models
that entered as housed models during
the POR. NPB’s U.S. sales listing
contained sales of these five models.
However, NPB reported that these sales
entered as unhoused bearings that were
further-manufactured in the United
States. The contradiction between NPB’s
entry documents and its response
prompted us to elicit support for its
further-manufacturing claim. While
records NPB provided do demonstrate
that some assembly did take place
during the POR, these same records
document assembly that occurred six
months after the last of the five U.S.
sales. NPB could not support its claim
that further manufacturing occurred
prior to the selected sales, nor did NPB
provide evidence of entries of unhoused
bearings prior to the dates of sale.
Therefore, NPB could not support the
designation of these sales as being
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further-manufactured merchandise. See
United States Sales Verification Report,
dated June 13, 1996. Because we
reviewed a limited number of randomly-
selected entry documents and U.S.
sales, we must conclude that, had we
examined all possible documentation,
we would have found additional models
and sales that were incorrectly reported
as further-manufactured merchandise.
Because we found NPB’s reporting of
this information to be inaccurate, we
cannot calculate CEP properly as
directed by section 772(d) of the Tariff
Act nor can we match approximately
two-thirds of NPB’s sales to the correct
HM model.

Thus we have determined that
although NPB provided information we
requested which was necessary in order
for the us to perform our analysis, the
information could not be verified as
required by section 782(i) of the Tariff
Act. Thus, in accordance with section
782(e)(2) of the Tariff Act, we have
declined to consider information
submitted by NPB because it could not
be verified. Because we were unable to
verify necessary information, in
addition to the fact that NPB failed to
support its designation of certain sales
as being further-manufactured
merchandise, we were unable to employ
our normal antidumping analysis.
Under section 776(a) of the Tariff Act,
we are required, in reaching our
determination, to use facts available
because we could not verify NPB’s data.
Thus, for NPB, we have determined that
it is appropriate to select from the facts
otherwise available to the Department.

In selecting from among the facts
otherwise available, the Department is
authorized, under section 776(b) of the
Tariff Act, to use an inference that is
adverse to the interests of a party if the
Department finds that the party has
failed to cooperate by not acting to the
best of its ability to comply with (the
Department’s) request for information.
We examined whether NPB had acted to
the best of its ability in responding to
our requests for information, such as
U.S. sales data. We took into
consideration the fact that, as an
experienced respondent in reviews of
the AFBs orders, its ability to comply
with our requests for information could
be distinguished from, for example, the
ability of a less experienced company.
Thus, NPB can reasonably be expected
to know which types of essential data
we request in each review under this
order, and to be conversant with the
form and manner in which we require
submission of the data. We note that
NPB committed, in this review, some of
the same errors and discrepancies
regarding the completeness and

accuracy of its sales databases that it
made in previous reviews of the instant
order.

In addition to taking into account the
experience of a respondent, the
Department may find it appropriate to
examine whether the respondent has
control of the data which the
Department is unable to verify or rely
upon. The record reflects that NPB was
in control of the data which was vital to
our dumping calculations and which we
were unable to verify or rely upon. See
analysis memorandum from Holly A.
Kuga to Joseph A. Spetrini, dated June
27, 1996.

An additional factor we have
considered, is the extent to which NPB
might have benefitted from its own lack
of cooperation. The SAA states that
“[w]here a party has not cooperated,
[the Department] may employ adverse
inferences about the missing
information to ensure that the party
does not obtain a more favorable result
by failing to cooperate than if it had
cooperated fully.” Id. at 870. In
accordance with our policy, we
considered the overall effect of NPB’s
errors. In this case, we have determined
that the use of the flawed response
would have yielded a more favorable
margin for NPB. See analysis
memorandum from Holly A. Kuga to
Joseph A. Spetrini, dated June 27, 1996.

In light of NPB’s familiarity with the
annual review process under the order
on AFBs from Japan, its control of the
necessary data, and the potential
benefits it may have received, we have
determined that NPB failed to act to the
best of its ability in providing the data
we requested. Therefore, in accordance
with section 776(b) of the Tariff Act, we
have, on the basis of the record in this
case, determined that it is appropriate
for us to make the adverse inference
authorized under that subsection of the
statute. Accordingly, for these final
results, we continue to base NPB’s
margin on adverse facts available.

In selecting a margin which would
appropriately reflect our decision to use
adverse facts available for NPB, we
examined the rates applicable to ball
bearings from Japan throughout the
course of the proceeding. As adverse
facts available, we have selected a rate
of 45.83 percent, which reflects the all-
others rate from the Less Than Fair
Value (LTFV) investigation and is a rate
which we have applied to NPB in
previous proceedings under the old law
concerning AFBs from Japan. Given
NPB’s level of participation in this
segment of the proceeding, we
determine that this rate is sufficiently
adverse to encourage full cooperation in
future segments of the proceeding.

As indicated above, section 776(c) of
the Tariff Act requires the Department
to corroborate secondary information
used as facts available to the extent
practicable. ““Secondary information is
information derived from the petition
that gave rise to the investigation or
review, the final determination
concerning the subject merchandise, or
any previous review under section 751
concerning the subject merchandise.”
SAA at 870. Because the facts available
applied to NPB for this review is
secondary information within the
meaning of section 776(c) of the Tariff
Act, we have, in accordance with
section 776(c), corroborated this
information with independent sources.

As noted above in our discussion of
corroboration with regard to other
respondents, the SAA provides that
‘“‘corroborate’” means simply that the
Department will satisfy itself that the
secondary information to be used has
probative value (see SAA at 870). After
reviewing the record, we are satisfied
that this information has probative
value because it includes the average of
calculated margins from the LTFV
investigation of this order. Thus, we
have determined that information and
inferences which we have applied are
reasonable to use under the
circumstances of this review. See SAA
at 869. Furthermore, there is no reliable
evidence on the record indicating that
this selected margin is not appropriate
as adverse facts available. (See, e.g.,
Fresh Cut Flowers.)

Comment: NPB contends that the
Department erred in assigning it a
margin based on adverse facts available.
NPB contends the following: (1) It
classified all U.S. housed, unhoused,
and further-manufactured models
properly; (2) it reported its U.S. sales
properly; (3) errors in its reporting of
certain U.S. sales and adjustments are
limited and correctable; and (4) it
reported nearly all of its home market
sales properly. NPB argues that,
although it did make some errors in its
response, the errors are small in number
and are determinable in extent. NPB
requests that the Department use that
portion of its response which is free of
errors and, if it still finds NPB’s
reporting of further-manufactured items
in error, limit its application of facts
available to the U.S. sales of five
particular models the Departmen